REVI SED
United States Court of Appeals,
Fifth Grcuit.

DUNN- Mc CAMPBELL ROYALTY | NTEREST, |INC., a Texas Corporation;
Dunn- Padre Corporation, a Texas Corporation; MCanpbell M nerals,
Inc., Plaintiffs-Appellants,

V.
NATI ONAL PARK SERVI CE, an Agency of the United States Departnent

of Interior; Butch Farabee, in his official capacity as
Superintendent for the Padre |Island National Seashore, Defendants-

Appel | ees.
No. 95-40770.

May 23, 1997.

Appeal from the United States District Court for the Southern
District of Texas.

Before JONES, DUHE and EMLIO M GARZA, Circuit Judges.

EMLIOM GARZA, Crcuit Judge:

Plaintiffs Dunn- McCanpbel | Royalty Interest, Dunn-Padre
Cor por ati on, and M Canpbel | Mnerals (collectively "Dunn-
McCanpbel | ") appeal the district court's grant of sumrmary judgnment
in the conpanies' action challenging the regulatory authority of
t he National Park Service.

I

P.F. Dunn once owned both the land and mneral rights to a
| ong stretch of barrier islands in Texas, now known col | ectively as
Padre Island. 1In 1926, Dunn severed the two estates, conveying the
surface estate to third parties and reserving the subsurface
mneral rights for hinself. Dunn conveyed the mneral estate to

plaintiffs Dunn-MCanpbell, and the conpanies |eased the m neral



estate for exploration and devel opnent, primarily to the Sun GO |
Conpany.

Pursuant to the Padre |Island National Seashore Enabling
Legislation, 16 U S. C. 8§ 459d et seq., the National Park Service
acquired a seventy-mle stretch of the barrier island surface
estat e and established the Padre | sl and Nati onal Seashore ("PINS"),
the longest stretch of undevel oped ocean beach in the United
States. In 1978, the National Park Service issued its Non-Federa
Ol and Gas Rights regulations, 36 CF. R 8 9B ("9B regul ati ons"),
which "control all activities wwthin any unit of the National Park
Systemin the exercise of rights to oil and gas not owned by the
United States where access i s on, across or through federally owned
or controlled lands or waters." 36 CF.R § 9.30 (1995). These
regulations apply to all mneral rights that nust be accessed
t hrough nati onal parks, including Dunn-MCanpbell's m neral estate
under Padre |sl and.

Anmong ot her things, the 9B regul ations require that m neral
devel opers submt a plan of operations to the National Park Service
for approval before extracting subsurface mnerals. Since the
regul ations took effect in 1979, Dunn-MCanpbell's |essees have
submtted fifty-two plans of operations to the Park Service, and
the Park Service has approved each plan. The Park Service has
never denied a plan of operations there.

Bet ween 1986 and 1989, Dunn-MCanpbell secured rel eases of
most of Sun O l's interests on Padre Island. Dunn-MCanpbell has

never sought to exercise its regained mneral rights and has never



submtted a plan of operations to the Park Service. Dunn-
McCanpbel | has decl ared by affidavit, however, that the severity of
the 9B regul ations has deterred oil conpanies from | easing these
m neral rights. They contend that such chilling is renmediable in
this court.

Dunn- McCanpbel |  brought this action on Mirch 8, 1994,
asserting both facial and "as applied" challenges to the 9B
regul ations. The conpanies clainmed federal question jurisdiction
under 28 U.S.C. 8§ 1331, as well as jurisdiction under the Mandanus
Act, 28 U.S.C. § 1361, and the Adm nistrative Procedure Act ("APA")
5 US. C 8§ 704. Specifically, Dunn-MCanpbell contended that (1)
Texas law, under which the mneral estate is domnant to the
surface estate, precludes the Park Service from regulating or
bl ocking m neral devel opnent, (2) the National Park Service has
exceeded its constitutional and statutory authority in passing the
9B regulations, and (3) the 9B regulations anmbunted to an
unconpensat ed taking under the Fifth Arendnent.

The district court granted the Park Service's notion for
summary judgnent, holding that, although Dunn-MCanpbell had
standing to sue, the conpanies failed to pursue their facial and
applied challenges within the six-year statute of Ilimtations
applied to civil clainms under 28 U S. C. 8§ 2401(a). The district
court also addressed and dism ssed Dunn-MCanpbell's substantive
clains as being without nerit. Finally, the court severed Dunn-
McCanpbel |l 's takings claim and transferred it to the Court of

Federal d ains. Dunn-MCanpbell filed this tinely appeal.



I

The district court held that Dunn-MCanpbell's chall enges
were tinme barred and that the conpanies' substantive clains were
W thout nmerit. W reviewthe district court's grant of a sunmary
judgnent notion de novo. Nose v. Attorney General of the United
States, 993 F.2d 75, 78 (5th Gr.), reh'g denied, 998 F.2d 1015
(1993). Summary judgnent is appropriate when "there i s no genuine
issue as to any material fact and ... the noving party is entitled
to a judgnent as a matter of law." Fep. R Qv. P. 56(c). Wen
ruling on summary judgnent notions, we credit the evidence of the
nonnmovant and draw all justifiable inferences in his favor.
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255, 106 S.Ct. 2505,
2513, 91 L.Ed.2d 202 (1986). However, we nust affirm summary
judgnent if there is no need for trial. OHare v. G obal Natura
Resources, Inc., 898 F.2d 1015, 1017 (5th C r.1990).

As a prelimnary matter, we note that neither the National
Park Service organic statute, 16 U S.C. 8 1 et seq., nor the Padre
| sland National Seashore Enabling Legislation, 16 U S. C. 8§ 459d,
provides directly for judicial review, and neither creates a
private right of action. Federal courts are courts of limted
jurisdiction, and they may not hear clains wthout jurisdiction
conferred by statute. Veldhoen v. United States Coast Guard, T.A. ,
35 F. 3d 222, 225 (5th Cr.1994). However, even absent a statutory
cause of action, Dunn-MCanpbell my challenge the agency's
authority under the APA. See 5 U S.C. § 704 ("Agency action nade

revi ewabl e by statute and final agency action for which there is no



ot her adequate renedy in a court are subject to judicial review").
Dunn- McCanpbel I may therefore chall enge t he Nati onal Park Service's
9B requlations under the APA, and this court wll have federal
guestion jurisdiction under 28 U.S.C. § 1331. Vel dhoen, 35 F. 3d at
225.

Accordi ngly, Dunn-MCanpbell's APA chall enge is governed by
the general statute of limtations provision of 28 US C 8§
2401(a), which provides that every civil action against the United
States is barred unless brought within six years of accrual.?
Under established principles of sovereign imunity, the United
States is imune fromsuit unless it consents, and the terns of its
consent circunscribe our jurisdiction. United States v. Dalm 494
U S 596, 608, 110 S.Ct. 1361, 1368, 108 L.Ed.2d 548 (1990). The
applicable statute of [imtations is one such termof consent, and
failure to sue the United States within the imtations period is
not nerely a waivabl e defense. It operates to deprive federal
courts of jurisdiction. Sisseton-Whpeton Sioux Tribe v. United
States, 895 F.2d 588, 592 (9th Cr.), cert. denied, 498 U S. 824,
111 S . &. 75, 112 L.Ed.2d 48 (1990).

A
Dunn- McCanpbel | asserts both facial and applied chall enges to

the Park Service regulations. The conpanies assert that the

Al t hough an admi nistrative proceeding is not a civil action,
a conplaint filed in federal court seeking review of an
adm nistrative decision is. Wnd River Mning Corp. v. United
States, 946 F.2d 710, 712 (9th Cr.1991); N.V. Philips'
d oei | anpenf abri eken v. Atom c Energy Comm n, 316 F.2d 401, 405-06
(D.C.Cr.1963).



regul ati ons exceeded National Park Service authority under the
Padre |sland National Seashore Act, 16 U S.C. § 459d et seq. W
need not reach the nerits of that claim here. On a facial
challenge to a regulation, the limtations period begins to run
when t he agency publishes the regulation in the Federal Register.
Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 384, 68 S.Ct. 1

3, 92 L.Ed. 10 (1947); Nutt v. Drug Enforcenent Adm nistration

916 F. 2d 202, 203 (5th G r.1990); Friends of Sierra Railroad, Inc.
v. Interstate Commerce Commin, 881 F. 2d 663, 667-68 (9th G r. 1989),
cert. denied, 493 U S 1093, 110 S . C. 1166, 107 L.Ed.2d 1069
(1990); see also 44 U S C § 1507 (filing a docunment in the
Federal Register is sufficient to give notice of the contents to
any person subject to or affected by it). Dunn-MCanpbell failed
to nount a facial challenge to the regulations within six years of
their publicationin 1979, and the conpani es' cause of action falls
outsidethelimtations period for civil actions against the United
States in 8§ 2401(a).

It is possible, however, to challenge a regulation after the
limtations period has expired, provided that the ground for the
chal l enge i s that the i ssuing agency exceeded its constitutional or
statutory authority. To sustain such a challenge, however, the
cl ai mant nust show sone direct, final agency action involving the
particular plaintiff within six years of filing suit. The N nth
Circuit, for exanple, has held that a challenger may contest an
agency deci sion as exceedi ng constitutional or statutory authority

after the limtations period, but only by petitioning the agency to



review the application of the regulation to that particular
chal | enger. Wnd River Mning Corp. v. United States, 946 F.2d
710, 715 (9th G r.1991). Although the Wnd Ri ver Court never said
so explicitly, the court treated the agency's denial of that
petition as a "final agency action" sufficient to create a new
cause of action under the APA

Simlarly, inPublic Gtizen v. Nucl ear Regul atory Conm ssi on,
the D.C. Grcuit held that it had jurisdiction to hear a
substantive challenge after the limtations period had run. 901
F.2d 147, 152 (D.C.Cr.), cert. denied, 498 U S 992, 111 S C.
536, 112 L.Ed.2d 546 (1990). In that case, the claimant filed a
petition with the agency to rescind regulations, then chall enged
the agency's denial of the petition in federal court. 1d. |ndeed,
we have held that when an agency applies a rule, the limtations
period running fromthe rule's publication will not bar a cl ai mant
fromchal | engi ng the agency's statutory authority. Texas v. United
States, 749 F. 2d 1144, 1146 (5th Gr.), reh' g denied, cert. denied,
472 U. S. 1032, 105 S.Ct. 3513, 87 L.Ed.2d 642 (1985).

These cases do not create an exception fromthe general rule
that the l|imtations period begins to run from the date of
publication in the Federal Register. They nerely stand for the
proposition that an agency's application of a rule to a party
creates a new, six-year cause of action to challenge to the
agency's constitutional or statutory authority.

| f Dunn- McCanpbel|l were able to point to such an application

of the regulations here, or if they had petitioned the Nationa



Park Service to change the 9B regul ations and been denied, this
court mght have jurisdiction to hear that case. Dunn-MCanpbel
has failed to make such a showi ng. Accordingly, we hold that the
applicable statute of limtations bars Dunn-MCanpbell's facia
chal l enge to the 9B regul ati ons.
B

An "as applied" challenge nust rest on final agency action
under the APA. 5 U S.C. 8§ 704 ("Agency action nmade revi ewabl e by
statute and final agency action for which there is no renedy in a
court are subject to judicial review"). But absent sone "final"
action, the APA will not provide a cause of action to chall enge
agency decisions. Lujan v. National WIldlife Federation, 497 U. S.
871, 882, 110 S. . 3177, 3185, 111 L.Ed.2d 695 (1990); Vel dhoen,
35 F. 3d at 225. The Suprene Court has identified four factors for
determ ning when agency action is final: (1) whether the
chal lenged action is a definitive statenment of the agency's
position, (2) whether the action has the status of law wth
penalties for nonconpliance, (3) whether the inpact on the
plaintiff is direct and imediate, and (4) whether the agency
expects i mredi ate conpliance. Abbott Laboratories v. Gardner, 387
U S 136, 149-53, 87 S.Ct. 1507, 1516-17, 18 L.Ed.2d 681 (1967),
overrul ed on other grounds, Califano v. Sanders, 430 U. S. 99, 105,
97 S.Ct. 980, 984, 51 L.Ed.2d 192 (1977).

Under this standard, Dunn- McCanpbel | arguably m ght chal | enge
a Park Service denial of a proposed plan of operations. Dunn-

McCanpbell m ght even be able to challenge action that the Park



Service took to block the conpanies' access to their mneral
estate. We need not reach those questions here, however, since it
is undisputed that neither of these events has occurred. The
Nat i onal Park Service has taken no action agai nst Dunn- McCanpbel
that denmands i medi ate conpliance. It is a tautology that Dunn-
McCanpbel | nmay not challenge the 9B regul ations as applied until
the Park Service applies the regulations to Dunn- McCanpbell . ?
11

In addition to federal question jurisdiction, Dunn- McCanpbel
has asserted jurisdiction under the Mndanus Act. This statute
requi res exceptional showi ngs that Dunn-MCanpbell has not net.
The statute provides that: "The district courts shall have
original jurisdiction of any action in the nature of mandanus to
conpel an officer or enployee of the United States or any agency
thereof to performa duty owed to the plaintiff.” 28 US. C 8§
1361.

Mandanmus is an extraordinary renedy, available only where
gover nnent officials clearly have failed to perform
nondi scretionary duties. Pittston Coal G oup v. Sebben, 488 U. S.
105, 121, 109 S. C. 414, 424, 102 L.Ed.2d 408 (1988); Carter v.
Seamans, 411 F.2d 767, 773 (5th Cr.1969), cert. denied, 397 U S.
941, 90 S. . 953, 25 L.Ed.2d 121 (1970). |In order for mandanus to

i ssue, Dunn-McCanpbell nust denonstrate that a governnent officer

’Rel atedly, we need not deci de whet her Dunn- McCanpbell woul d
have standing to contest the Park Service's regulation of the
conpanies' |lessee Sun Ql, because the last such regulation
occurred nore than six years before this action was fil ed.

9



owes the conpanies a legal duty that is a specific, mnisteria

act, devoid of the exercise of judgnent or discretion. R chardson
v. United States, 465 F.2d 844, 849 (3d Cr.1972), rev'd on other
grounds, 418 U.S. 166, 94 S. . 2940, 41 L.Ed.2d 678 (1974). The
| egal duty nust be set out in the Constitution or by statute

G ddings v. Chandler, 979 F.2d 1104, 1108 (5th G r.1992), and its
performance nust be positively commanded and so plainly prescribed
as to be free fromdoubt. Id.

Dunn- McCanpbel I has established none of the above. The
conpani es have not identified which duty they are owed. They have
not pointed to a statutory or constitutional basis for any duty.
We t herefore cannot, and need not, deci de whet her such a duty woul d
be mandatory or discretionary. Dunn-MCanpbell's general clains of
agency overreaching are sinply insufficient to create a | egal duty
under the Mandanus Act.

|V

In sum Dunn-McCanpbell is tinme barred fromasserting a faci al
chal | enge, and the Park Service has not yet applied the regul ati ons
to the conpanies, so the conpanies may not challenge the 9B
regul ati ons under the APA. They have not identified a statutory or
constitutional duty neriting relief under the Mandanus Act.

For these reasons, we hold that the district court was not in
error in granting the Park Service's notion for summary judgnent.
Accordi ngly, we AFFI RM

EDITH H JONES, G rcuit Judge, dissenting:

Wth due respect to ny col |l eagues, | amnot convinced that the

10



statute of limtations has run against Dunn-MCanpbell in this
case. | would reverse and remand for further proceedings that
woul d elicit when Dunn- McCanpbell first began to be injured by the
cost of conpliance with the regul ations.

It isinportant toclarify, as the majority has not done, that
under Texas |aw, Dunn-MCanpbell was prevented in two ways from
being able to challenge the Park Service regulations while it
remai ned sinply a |essor/overriding royalty owner, whose mnera
i nterest was bei ng devel oped by ot her operators. Its interest was
a non-possessory interest with a possibility of reverter when the
| eases termnated. First, the holder of an overriding royalty in
Texas bears no portion of the production costs; its interest is
based on gross production fromthe wells. Hence, Dunn-MCanpbel
could not have been charged for any increased operating costs
caused by the Park Service regul ations and suffered no i njury that
could confer standing to sue the governnent. Additionally, the
| ease operator in Texas i s responsi ble for prudently devel opi ng and
mai ntai ning the mneral |ease, a responsibility which includes the
obligation to pursue adm nistrative renedies to benefit the | ease.
Anmoco Production Co. v. Al exander, 622 S.W2d 563, 570 (1981); R
Hem ngway, Texas Law of Ol & Gas, 8§ 819(D) (3d ed.1991). It fel
to the lessee, Sun, rather than Dunn-MCanpbell as |essor to
mai ntain a |l awsuit agai nst the Park Service whil e Sun was operat or,
but as noted, such a lawsuit could produce inmmedi ate nonetary
damages only for Sun

Because of the parties' state |aw and contractual positions,

11



whi ch surely should not be ignored for standing purposes, Dunn-
McCanpbel | coul d not have sued the Park Service before it began to
reacquire its leases in 1986-89. Limtations on certain chall enges
to the regulations could not begin to run agai nst Dunn- McCanpbel
until that tine.

The only | egal question, then, is what kind of clainms Dunn-
McCanpbel | coul d advance after 1986-89 against the Park Service,
when it acquired standing to sue. | agree with the majority that

by the tinme Dunn-MCanpbell achieved standing, it could not

chal l enge the "procedural" basis for the Park Service's 1979
regul ati ons. According to term nology developed in the D.C
Circuit, "procedural" challenges address the agency's conpliance

with rul emaking requirenents such as notice and comrent, while
"substantive" challenges attack the regulation's conpliance with
statutory authority or other substantive deficiency. See generally
N.L.RB. Union v. FLRA 834 F.2d 191, 195-97 (D.C Cir.1987).
Because it is inperative to the admnistrative process that
procedural chall enges be posed at the onset of a new y-promul gated
regul ation, a nunber of agency statutes set very short deadli nes,
e.g. 60 days, on initiating such clains. See, e.g., id. The Park
Service |lacks such organic statutory protection, however, so the
si x-year general federal limtations statute governs procedura
chall enges in this case, and no party, including Dunn-MCanpbell,
coul d pursue these chall enges after 1985.

It is equally well settled, however, that if an agency

12



regulation is not authorized by its governing statute,® a party
injured by application of the regulation may raise the issue
outside the statutory limtations period; a regulation initially
unaut hori zed by statute cannot becone authorized by the nere
passage of tinme. The point that divides the majority and ne is
their insistence that the agency's lack of statutory authority
could be raised by Dunn-MCanpbell only in defense against an
agency enforcenent action or if the conpany petitions to rescind or
anend the Park Service regulations and receives an adverse
decision. | differ wiwth the majority over what kind of "injury"
fromagency "action" is necessary to precipitate the claim 1In ny
view, it is a waste of tinme to require as a prerequisite to suit
t hat Dunn- McCanpbel I manuf act ure "agency action" by petitioningthe
Park Service to revoke its regulations and suffering—at sone tine
in the possibly renote future—the inevitable rebuff. Dunn-
McCanpbel | clainms that the existence of Park Service regul ations
renders it uneconomc for new operators even to bid on

reinstituting production fromits Padre Island mineral rights.*

SWhile nearly all the courts that have deci ded t hese questions
anal ytically distingui shed between "procedural" and "substantive"
chal l enges, as | have done, the majority identifies only "facial"
and "as applied" challenges to the regul ations. The majority's
term nol ogy i s unnecessarily confusing. A "facial" challenge could
attack the procedure, the substantive basis, or the regulation's
subservience to its governing statute, and under prevailing |aw,
only the first type of challenge is absolutely barred within fixed

periods after the statute has been pronul gated. Despite the
majority's failure to conform to the nore conmmopn analytica
distinction, | do not understand their opinion to disagree wth

t hose cases.

“For this reason, it is not material that Dunn-McCanpbell has
not approached the Park Service with plans to devel op the | eases.

13



The conpany seeks decl aratory judgnent relief fromthe regulation's
onerous effect. This claimmay or may not be well-founded, but it
definitely alleges injury occasioned by agency action, consisting
of the overlay of nunmerous Park Service regulations and the
constantly changing and thus unpredictable nature of the
regul ations. Consequently, if Dunn-MCanpbell filed suit wthin
six years after it effectively reacquiredits |leases, its actionis
tinmely.

W nust recall the essence of Dunn-MCanpbell's |egal
cl ai mthat when Padre |Island Park was transferred to the federal
governnent, Texas reserved the right to regulate oil and gas
production from Dunn-MCanpbell's mneral interests, which were
never transferred to federal jurisdiction. If this claimis
correct, the Park Service has not had jurisdiction to regul ate at
all. Dunn- McCanpbel | poses a straightforward, albeit conplex,
legal issue readily anenable to judicial review Under the
particular facts of this case, it is perverse for the mgjority to
requi re Dunn-MCanpbell to spend a lot of tinme and noney
petitioning the agency to reconsider its authority sinply to |ay

the predicate for a future lawsuit.> |f Dunn-MCanpbell has sued

According toits allegations, to do so would require an operator to
i nvest considerable resources in nmaking a good-faith estinmate of
the costs of its operations and the hindrances caused by Park
Service regulations—and all this wuld be done sinply to
precipitate a lawsuit. Under these circunstances, Dunn-
McCanpbell's claimis ripe for adjudication.

See Public Citizen v. Nuclear Regulatory Conmmin, 901 F.2d
147, 152 (D.C.Gr.1990) ("were we to hold in this case that Public
Citizen's challenge to the lawfulness of the NRC s action was
untinely, Public Gtizen could file a petition for rul emaking and

14



wthin six years of the dates it began effectively reacquiring

| eases, | would allow this suit to go forward.

then raise its claimof unlawful ness when t he Conm ssi on deni ed t he
petition. Such a requirenent would be a waste of everyone's tine
and resources.")
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