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Appeal from the United States District Court for the Eastern
District of Texas.

Before JOHNSON, WENER and DENNI'S, G rcuit Judges.

JOHNSON, G rcuit Judge:

Tyrone Lanel Wtherspoon appeals the dismssal of his 42
U S. C § 1983 action. However, because the district court failed
to render a final judgnent in this action, we dismss the present
appeal for lack of jurisdiction.

| . Facts and Procedural History

Wt herspoon, a federal prisoner, filed a civil rights
conpl aint pursuant to 42 U S.C. § 1983 agai nst Warden |van Wite,
United States Attorney Ceneral Janet Reno; a physician at the
Feder al Correctional Institute in Texarkana, Texas, Dr.

Stringfellow, Director of United States Bureau of Prisons Kathl een



Hawk (federal defendants);! and Wadl ey Medical Center (Wadley),
all eging that the defendants violated his Ei ghth Amendnent rights
by failing to provide nedical treatnent and a safe environnent. 1In
Wt her spoon's conpl ai nt, he requested appoi nt mrent of counsel. The
magi strate judge denied this request and stated that the questions
presented in this action were "rather routine" and "that the
applicable law [was] well settled."” Furthernore, the nmagistrate
judge found that Wtherspoon was "able to articulate his claim"”
thus alleviating the need for assistance of counsel.?

Wadley filed an answer to Wtherspoon's conplaint. The
federal defendants, however, filed a notion to dismss, or
alternatively, a notion for summary judgnent. The magi strate judge
ordered Wt herspoon to respond to the federal defendants' notion.
Wt herspoon filed a handwitten letter, requesting the assistance
of appoi nted counsel in order to respond to the federal defendants
not i on. Addi tionally, Wtherspoon nmade a third request for the
appoi ntment of counsel in a formal notion drafted wth the hel p of
a fellowinmte. Apparently, neither the magi strate nor district

j udge reconsi dered Wt herspoon's potential need for appointment of

Wt herspoon filed his petition against all of the defendants
pursuant to § 1983. However, because sone of the defendants
al l eged to have violated Wtherspoon's Ei ghth Anendnent rights are
federal defendants, we construe his conplaint against them as an
action under Bivens v. Six Unknown Naned Agents of Federal Bureau
of Narcotics, 403 U S. 388, 91 S.Ct. 1999, 29 L.Ed.2d 619 (1971).
See Stephenson v. Reno, 28 F.3d 26, 26 n. 1 (5th Cr.1994).

2Jurisdictional defects prohibit this court from addressing
the nerits of whether the district court's denial of appointnment of
counsel was i nproper. However, we note that substantial issues
i nvol vi ng Wt her spoon's conpetency to represent hinself were rai sed
on appeal .



counsel at this juncture in the litigation; indeed, no specific
ruling on either of these |last two requests appears in the record.

The magi strate judge reviewed the federal defendants' notion
to dismss and alternative notion for summary judgnent and
recomended granting the notion as a notion for sunmary judgnent.3
After the magistrate judge made his report and recomrendation to
the district court, Wadley filed its own notion for summary
j udgnent, which neither the magi strate judge nor the district court
appears to have ever reviewed.

The district court adopted the magi strate judge's report and
recommendati on regardi ng the federal defendants' notion and i ssued
a separate final judgnent in accordance with Federal Rule 58. In
the district court's final judgnent, the court granted the
"defendants' nmotion to dismiss"* and purported to dismss
Wt herspoon's entire conplaint with prejudice. See discussion

infra pp. ---- - ----. Wtherspoon filed a notice of appeal from

5The magi strate judge found that Wtherspoon had failed to
denonstrate that the federal defendants acted with deliberate
indifference to a serious nedical need or to his safety needs.
Thus, Wtherspoon had failed to prove that the federal defendants
vi ol ated his Ei ghth Anendnent rights. Additionally, the magi strate
judge found that the federal defendants were entitled to qualified
immunity due to Wtherspoon's inability to allege a constitutional
deprivati on.

“The district court stated that it granted the "defendants'
nmotion to dism ss." However, the nmagistrate judge recommended t hat
t he defendants' notion be granted as a notion for summary j udgnent .
The district court, prior to entering its final judgnent order
i ssued a nenorandum order adopting the nmagistrate's report and

recomendation and stated that "final judgnment will be entered in
this case in accor dance wth t he magi strate j udge's
recommendati ons. " Therefore, we construe the district court's

final judgnent order as granting the federal defendants' notion for
summary judgnent.



the district court's entry of "Final Judgnent."
1. Discussion

None of the parties to this action have raised the issue of
the existence of appellate jurisdiction; neverthel ess, we are
obligated to raise the matter on our own notion. See United States
v. @Grner, 749 F.2d 281, 284 (5th G r.1985). 1In general, federal
appel l ate courts have jurisdiction pursuant to 28 U S.C. § 1291 to
hear appeals from "final decisions,” although in limted
circunstances, an appellate court's jurisdiction my extend to
review ng nonfinal or interlocutory orders.?

A final judgnent is one that "ends the litigation on the
merits and |eaves nothing for the court to do but execute the
judgnent." Coopers & Lybrand v. Livesay, 437 U S. 463, 467, 98
S.Ct. 2454, 2457, 57 L.Ed.2d 351 (1978) (internal quotations and
citations omtted); see also Pan Eastern Exploration Co. v. Hufo
Ols, 798 F.2d 837, 838 (5th Cir.1986). Merely |labeling a judgnent
as final does not make it so. See Stillman v. Travelers Ins. Co.,
88 F.3d 911, 913 (11th Cr.1996). The order nust adjudicate the
rights and liabilities of all parties properly before the court.
See Arango v. Guzman Travel Advisors Corp., 621 F.2d 1371, 1374
(5th G r.1980). In circunstances in which a court order is

anbi guous as to what parties and clains are being di sposed of and

By statute federal courts nmay hear appeals from certain
interlocutory orders pursuant to 28 U S.C. 8§ 1292. Additionally,
courts have created certain narrow exceptions all ow ng appeal s of
orders that are determned not to be final. These exceptions
i nclude the col |l ateral order exception, the death knell exception,
and pragmatic finality. See 15A CHARLES A. WRIGHT, ET AL., FEDERAL
PRACTI CE AND PROCEDURE 88 3911-3913 (2d ed. 1991).

4



"the district court ... intend[ed] to effect a final dismssal of
aclaim we wll construe its order accordingly, despite anbi guous
| anguage that m ght indicate otherwise.”" Picco v. d obal Mrine
Drilling Co., 900 F.2d 846, 849 n. 4 (5th Cr.1990); see also 15A
WRI GHT, ET AL., supra, 8 3914.6. However, when the record clearly
indicates that the district court failed to adjudicate the rights
and liabilities of all parties, the order is not and cannot be
presunmed to be final, irrespective of the district court's intent.
See Pat chi ck v. Kensington Publishing Corp., 743 F. 2d 675, 677 (9th
Cir.1984) (holding that when the record indicates that a served
defendant remains a party to an action, the court cannot assune
finality).

In the present case, the district court issued an order
entitled "Final Judgnent," apparently intending to dismss
Wt herspoon's case in its entirety. In the order, the court
granted the "defendants' notion to dism ss" and denied all other
out standi ng notions. The face of the order appears unclear as to
whom the district court is referring when it states "defendants'
notion to dismss." As stated above, the federal defendants filed
a nmotion to dismss, or alternatively, a notion for summary
judgnment and Wadl ey filed a separate notion for summary judgnent.
However, after thoroughly reviewing the record, we find that the
district court only granted the federal defendants' notion.

First, the court granted "defendants' notion to dismss,"
whereas Wadley never filed a notion to dism ss. The federal

def endants, however, file a notion titled, "Defendants' Mtion to



Dismss or Alternatively, Mtion for Summary Judgnent." Thus, when
the district court used the phrase "defendants' notion to di sm ss"
the court was sinply referencing the name of the specific docunent
filed by the federal defendants. Second, the district court issued
its judgnment in accordance with the magi strate judge's report and
recommendati on which dealt solely wth the federal defendants'
not i on. Wiile the magistrate never specifically addressed for
whi ch defendants he reconmmended granting sunmary judgnent, it is
clear after reviewing the record that the recommendati on applied
only to the federal defendants. The record indicates that \Wadl ey
was not represented in this action by the United States Attorney
who filed the notion reviewed by the nagistrate judge, and that
Wadl ey did not file its separate notion for summary judgnent until
after the nmagistrate judge issued his report. Thus, Wadley's
nmoti on was never before the magi strate judge.

Because we find that the district court was solely granting
the federal defendants' notion for summary judgnent in its final
j udgnent order, Wadl ey's notion for summary judgnent remained |ive
and undeterm ned. The record indicates that neither the district
court nor the magistrate judge ever ruled on Wadley's notion.
Moreover, Wadley's notion asserted different grounds than those
asserted by the federal defendants, and the magistrate's report,
which the district court adopted, did not address the grounds
asserted by Wadl ey. Further conplicating matters, the district
judge stated in its final judgnent order that "all notions by

either party not previously ruled on [were] denied." Normally,



this phrase is nerely boilerplate | anguage used by district courts
to insure the finality of their order. In the present case

however, the district court actually achieved an inverse result.
Since the district court had not ruled on WAdley's notion, the
final judgnent order effectively denied Wadl ey' s notion for summary
judgnment and left Wadley as a party to the action wth
Wt herspoon's clainms against Wadley intact. |Irrespective of the
district court's intent to dismss Wtherspoon's entire action and
issue a final judgnent, we hold that Wtherspoon's cl ai ns agai nst
Wadl ey are still viable and that the district court's "Final
Judgnent" order lacks finality.

W do, however, recognize that a decision failing to
adjudicate the rights and liabilities of all parties, while not
technically final, can be certified as final pursuant to Federal
Rule of G vil Procedure 54(b). See Thonpson v. Betts, 754 F.2d
1243, 1245 (5th Gr.1985). In certifying a decision as final for
appel late jurisdiction purposes, the district court nust conply
wth the requirenents set out in Rule 54(b). See id. Until the
district court nmakes an express determ nation that no just reason
for delay exists and expressly directs entry of judgnment, finality
wll not attach to an order that disposes of sone but not all of
the defendants. See FED. R CQvVv. P. 54(b); see also Kelly v. Lee's
ad d Fashi oned Hanburgers, Inc., 908 F.2d 1218, 1220 (5th G r. 1990)
(en banc) (interpreting Rule 54(b) as requiring the | anguage of the
order appealed from to "reflect[ ] the district court's

unm st akeable intent to enter a partial final judgnment under Rule



54(b)"). Thus, when the district court fails to clearly indicate
that a judgnent disposing of less than all parties was entered
pursuant to Rule 54(b), the judgnent is not considered final. See
Thonpson, 754 F.2d at 1245 (holding that absent a Rule 54(b)
certification, a partial disposition of anulti-party action is not
a final decision under 8 1291); Brookens v. Wite, 795 F.2d 178,
179 (D.C.Cir.1986) (stating that it is "elenentary that a grant of
summary judgnent as to sone parties in nulti-party litigation does
not constitute a final order unless the requirenents of
Fed. R Cv.P. 54(b) are net").

In the instant case, there is noindicationin the record that
the district court certified its final judgnent order pursuant to
Rul e 54(b) or that any of the parties ever sought such a ruling.
See Thonpson, 754 F.2d at 1245-46. Accordingly, the district
court's order can not be viewed as a Rule 54(b) judgnent.
Furthernore, while certain other exceptions to the final judgnment
rule may allow appellate courts to hear appeals from otherw se
interlocutory judgnents, none of these exceptions apply to the
present case. The district court has left a substantial part of
the action intact and nust di spose of Wt herspoon's cl ai ns agai nst
Wadl ey before the court's order may be deened final and revi ewabl e.

I'11. Conclusion

The district court attenpted to enter a final judgnment in the
present case. However, the court neglected to adjudicate the
rights and liabilities of Wadley, a party properly before the

court. Because of the district court's failure to dispose of al



parties tothe litigation, we find that the "Final Judgnent" order

| acks finality thus depriving this court of appellate jurisdiction

pursuant to 28 U.S.C. 8 1291. For this reason, the appeal is

DI SM SSED.



