REVI SED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40920

RAUL RODRI GUEZ,
Peti ti oner- Appel | ant,

ver sus

GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Southern District of Texas

January 15, 1997
Bef ore GARWOOD, BARKSDALE and DENNI'S, G rcuit Judges.

GARWOOD, Circuit Judge:

Raul Rodriguez (Rodriguez), currently confined in the Texas
Departnment of Crimnal Justice, MConnell Unit, filed this his
third federal habeas corpus petitionin the United States District
Court for the Southern District of Texas pursuant to 28 U S.C. §
2254. The district court dism ssed his petition as an abuse of the
wit. Rodriguez appeals. W affirm

Facts and Proceedi ngs Bel ow

On the evening of February 24, 1981, Rodriguez and a female

conpani on entered the Royal Drive Inn, a bar in Corpus Christi

Texas. Rodriguez and his conpanion sat down at a table. After a



short while, Rodriguez got up and walked towards the bar’s
restroom For reasons not fully explained at trial, Rodriguez
approached the victim Irma Cruz (Cruz), who was playing pool at a
table near the restroom According to testinony at his trial,
Rodri guez, in Spanish, called her a bitch and sl apped her, causi ng
her to fall to the floor. Cruz produced a knife and stabbed
Rodriguez either in his back or on his side. | mredi atel y
afterward, Rodriguez shot Cruz in the left side of her neck.
Rodriguez then | eft the bar with his conpanion. Cruz died of her
wound.

Rodriguez was tried for nurder on March 9, 1982, in state
district court in the 148th Judicial District in Nueces County,
Texas. The jury returned a verdict of gquilty on the |esser-
i ncluded offense of voluntary manslaughter on March 12, 1982.
Puni shnent, al so determ ned by the jury, was assessed at 85 years’
i mprisonment and a $10,000 fine. State v. Rodriguez, No. 82-CR
121-E.

The Texas Court of Appeals, Thirteenth Suprene Judici al
District of Texas (Corpus Christi), affirmed his conviction on
Novenber 23, 1983. Rodriguez v. State, No. 13-82-114-CR The
Texas Court of Crimnal Appeals refused his petition for
discretionary review on May 9, 1984. Rodriguez v. State, P.D.R
No. 106- 84.

Rodriguez filed four separate state applications for wits of
habeas corpus on July 3, 1984, February 21, 1989, April 19, 1994,
and April 17, 1995. Ex Parte Rodriguez, No. 14,299; No. 14, 299-02;
No. 14,299-03; No. 14,299-04. The applications were denied by the
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Texas Court of Crimnal Appeals without witten order on Novenber
21, 1984, June 21, 1989, July 20, 1994, and June 28, 1995,
respectively.

Rodriguez also filed two prior federal petitions for wits of
habeas cor pus. Hs first federal petition, filed in 1985, was
denied on the nerits in 1986. Rodriguez v. Procunier, No. C 85-56
(S.D. Tex. Feb. 13, 1986). This Court denied a certificate of
probabl e cause to appeal that denial. Rodriguez v. MCotter, No.
86-2118 (5th Gr. COct. 1, 1986).

Rodriguez’s second federal petition for a wit of habeas
corpus, filed in 1990, was denied as an abuse of the wit.
Rodriguez v. Collins, No. C90-315 (S.D. Tex. Dec. 16, 1991). This
Court again denied a certificate of probable cause to appeal.
Rodriguez v. Collins, No. 92-7072 (5th Cr. Aug. 10, 1992), reh’'g
deni ed, No. 92-7072 (5th Cr. Cct. 9, 1992).

Rodriguez filed this action, his third federal petition for a
writ of habeas corpus, on October 4, 1994. Proceeding pro se and
in forma pauperis, Rodriguez asserted clains of ineffective
assi stance of trial and appellate counsel. Respondent noved to
di sm ss Rodriguez’s petition for abuse of the wit under Rule 9(b)
of the Rul es Governing Section 2254 Cases, 28 U. S.C. foll. § 2254.
Rodriguez filed a notion to anmend his section 2254 petition and a
nmotion in opposition to the state’s notion to disnm ss. In his
nmotions, Rodriguez sought to abandon certain of his ineffective
assi stance of counsel clains and to add clains concerning the tri al
court’s instruction on the intent element of his offense,

ineffective assistance of appellate counsel, and ineffective
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assi stance of trial counsel for failing to request a special self-
defense instruction after the jury began its deliberations. The
district court granted the state’s notion to dism ss Rodriguez’'s
petition as an abuse of the wit. Rodriguez filed a notion for
reconsi deration which the district court denied. Rodriguez filed
a tinmely notice of appeal. The district court granted a
certificate of probable cause in Novenber 1995. W now affirm
Di scussi on

“Adistrict court’s decision to dismss a second or subsequent
federal habeas petition for abuse of the wit lies wthinits sound
discretion. W wll reverse such a dismssal only if we find an
abuse of that discretion.” MGry v. Scott, 27 F.3d 181, 183 (5th
Cir. 1994) (citing Sanders v. United States, 83 S.Ct. 1068, 1078-79
(1963)). A district court abuses its discretion when it dism sses
a petition on an erroneous |egal conclusion or clearly erroneous
finding of fact. Id.

Rule 9(b) provides that a judge may dismss a second or
successi ve habeas petition “if the judge finds that it fails to
allege new or different grounds for relief and the prior
determ nation was on the nerits or, if new and different grounds
are alleged, the judge finds that the failure of the petitioner to
assert those grounds in a prior petition constituted an abuse of
the wit.” Rule 9(b), Rules CGoverning Section 2254 Cases, 28
US C foll. 8 2254 (enphasis added). In MO eskey v. Zant, the
Suprene Court determned that raising a new or different claimin
a subsequent habeas petition constitutes an abuse of the wit

unl ess the petitioner can denonstrate both “cause” for his failure
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to assert the claimin an earlier petition and “prejudice” if the
court fails to consider the new claim 111 S. &. 1454, 1470
(1991); Saahir v. Collins, 956 F.2d 115 (5th Cr. 1992); Wods v.
Whitley, 933 F.2d 321, 323 (5th Cr. 1991). The cause standard

requi res a habeas petitioner to show that sone objective factor

external to the defense’” prevented the petitioner fromraisingthe
claim MO eskey, 111 S.C. at 1470 (quoting Murray v. Carrier,
106 S. . 2639, 2645 (1986)). Exanpl es of external i npedinents
include active governnent interference or the reasonable
unavailability of the factual or legal basis for the claim |[|d. at
1472. |f a petitioner fails to denonstrate cause, the court need
not consi der whether there is actual prejudice. Saahir, 956 F.2d
at 118.

The governnment bears the burden of pleading abuse of the
wit.! Mdeskey, 111 S.C. at 1470; Wods, 933 F.2d at 323. The
gover nnent satisfies this burden “if, wth clarity and
particularity, it notes petitioner’s prior wit history, identifies
the clains that appear for the first time, and alleges that
petitioner has abused the wit.” MC eskey, 111 S. C. at 1470.
The burden to di sprove abuse then shifts to the petitioner. 1d.

Finally, even if the petitioner cannot denonstrate cause, he

may ultimately prevail if he can denonstrate that a “fundanenta

m scarriage of justice” would result fromfailure to entertain the

. A district court judge may, of course, raise the issue sua
spont e. See Wllianms v. Witley, 994 F.2d 226, 231 (5th Cr.),
cert. denied, 114 S. C. 608 (1993); Wuods, 933 F.2d at 323 n. 3;
Schouest v. Smth, 914 F.2d 713, 715 (5th Cr. 1990), nodified,
Schouest v. Wiitley, 927 F.2d 205 (5th Gr. 1991).
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new or successive habeas claim | d. This class of cases is
exceedingly narrow, resulting from*“extraordi nary i nstances when a
constitutional violation probably has caused the conviction of one
i nnocent of the crine.” 1d. “[T]he term*®actual innocence neans
factual, as opposed to legal, innocence—-I|egal’ innocence, of
course, would arise whenever a constitutional violation by itself
requi res reversal, whereas ‘actual’ innocence, as the Court stated
in MO eskey, neans that the person did not conmt the crine.”
Johnson v. Hargett, 978 F.2d 855, 859-60 (5th G r. 1992)(enphasis
inoriginal), cert. denied, 113 S.C. 1652 (1993).

Fromthe outset, we note that the governnent net its burden of
pl eadi ng abuse of the wit inits notionto dismss filed with the

district court.? Accordingly, Rodriguez bore the burden of

establishing cause and prejudice for his failure to raise his

2 In Udy v. McCotter, 773 F.2d 652, 656 (5th Cr. 1985), this
Court held that “the petitioner nmust be given specific notice that
the court is considering dismssal and given at |least 10 days in
which to explain the failure to raise the new grounds in a prior
petition.” Notice serves to inform the petitioner (1) that
di sm ssal is being considered; (2) that dism ssal will be automatic
shoul d he fail to respond; and (3) that his response shoul d present
facts rather than nere opinion or conclusion. Johnson v. MCotter,
803 F.2d 830, 832 (5th Cir. 1986).

Al t hough it appears the district court failed to conply with
Rul e 9(b)’ s notice requi renent, Rodriguez does not raise this issue
on appeal. W wll ordinarily not address issues not raised and
briefed by appellants. See RA M Al-Ra’id v. Ingle, 69 F.3d 28,
31 (5th Gr. 1995). 1In any event, this Court has frequently held
that failure to conply with Rule 9(b)’s notice requirenents is
subject to harmess error analysis. Wllianms v. Witley, 994 F. 2d
226, 230 n.2 (5th Gr.), cert. denied, 510 U S. 1014 (1993); Byrne
v. Butler, 847 F.2d 1135, 1138-40 (5th Cr. 1988); Johnson, 803
F.2d 830. Rodriguez filed a tinely notion in opposition to the
state’s Rule 9(b) notion to dismss, and there is nothing to
indicate that he did not in his opposition raise all available
reasons why there should not be a dism ssal under Rule 9(b). Even
if the issue of lack of formal Rule 9(b) notice had been raised on
appeal, we woul d concl ude that such om ssion was harnl ess error.
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clains in one of his prior federal habeas petitions.

Rodriguez’s only assertion of cause concerns his first issue
on appeal, a contention that the trial court used an
unconstitutional, “equivocal” instruction on the el enment of intent.
Rodriguez argues that the Ilegal basis for this claim was
unavail able prior to the Texas Court of Crim nal Appeals decision
in Cook v. State, 884 S W2d 485 (Tex. Crim App. 1994),
constituting “cause” for his failure to assert the claimin a prior
petition.

Rodri guez acknow edges that he did not raise this claimin his
petition filed with the district court. He did, however, seek to
anend his petition to add this claimof erroneous jury instruction
in his notion to anend filed in response to the state’s notion to
di sm ss for abuse of the wit. The district court’s order granting
the state’s notion to dismss did not address Rodriguez’s anended
clains specifically. Rodriguez’s notion for reconsideration was
al so deni ed wi t hout addressing his Cook claim For the reasons set
forth below, we find that neither the date of the Texas Court of
Crim nal Appeals’ decision in Cook nor, for that matter, the status
of Texas law at the tinme of his earlier petitions provide the
requi site “cause” to excuse his failure to assert a cognizable
federal claimin his prior federal habeas actions.

I n Cook, the appellant was charged with intentional nurder
pursuant to Texas Penal Code 8 19.02(a)(1l) and was convicted by a
jury of the |l esser-included of fense of voluntary mansl aughter. 884
S.W2d at 485. At trial, defense counsel objected to the jury

charge on the grounds that the “charge [did] not |imt the
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definition of both culpable nental states to the result of the
of fense only.” ld. at 486. The trial court overruled the
obj ecti on, charging the jury wth the definitions of
“intentionally” and “know ngly” set forth in Texas Penal Code 8§
6.03. Id. The Court of Crimnal Appeals reversed, holding that,
because “[i]ntentional nmurder under 8 19.02(a)(1) is a ‘result of
conduct’ offense, . . . the trial judge erred in not limting the
cul pabl e nental states to the result of appellant’s conduct.” Id.
at 491. Accordingly, the case was remanded to determ ne the actua
harm if any, suffered by the appellant. 1d. at 492.

As in Cook, Rodriguez was indicted for intentional nurder and
was convicted on the |l|esser-included offense of voluntary
mansl aughter. The jury was al so given a charge on the definitions
of “intentionally” and “know ngly” that tracked the |anguage of

Texas Penal Code § 6.03.°3

3 Par agraph three of the jury charge provided:

“A person acts intentionally, or with intent, with
respect to the nature of his conduct or to a result of
hi s conduct when it is his conscious objective or desire
to engage in the conduct or cause the result.

A person acts knowingly, or with know edge, wth
respect to the nature of his conduct or to the
ci rcunst ances surroundi ng hi s conduct when he i s awar e of
the nature of his conduct or that the circunstances
exist. A person acts knowi ngly, or with know edge, with
respect to a result of his conduct when he is aware that
his conduct is reasonably certain to cause the result.”

Par agraph four of the jury charge provided:

“Now, if you find from the evidence beyond a
reasonabl e doubt that on or about the 24th day of
February, 1981, in Nueces County, Texas, the Defendant,
Raul Rodriguez, did intentionally or know ngly cause the
death of an individual, Irma Cruz, by shooting her with
afirearm as set forth in the indictnent, then you wll
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The state concedes that the definitional portion of the jury
charge (paragraph three of the charge) used in Rodriguez's trial
woul d probably constitute error under Texas |law.* Rodriguez did
not object to this aspect of the charge. Both Rodriguez and the
state agree, however, that at the tinme of trial the |aw regarding
the validity of the definitional instructions was unsettled.?®
Accordi ngly, Rodriguez had the obligation to object, as did the
defendant in Cook, to the instructions in order to preserve his
claim® A federal court, addressing whether a successive federal
habeas petition is an abuse of the wit, nust determ ne what
federal constitutional clains were reasonably available to the
petitioner at the tinme of his prior federal habeas petitions. It
is only when such a claim“was so novel that it |acked a reasonabl e

basis in existing law that the failure to assert the claimin an

find the Defendant guilty of Murder.

Unl ess you so find beyond a reasonabl e doubt, or if
you have a reasonable doubt as to whether Defendant is
guilty of Murder, then you will acquit himof Mirder and
next consi der whether he is guilty of the |l esser included
of fense of Voluntary Mansl aughter.” (Enphasis added).

4 The state correctly points out that even under Texas | aw, the
“erroneous” jury instruction would be subject to harness error
anal ysis. See Cook, 884 S.W2d at 491-92.

5 Thus, appellant’s reply brief states: “[ Bl efore the Cook
case, case |law was not well settled.”

6 The state opposed Rodriguez’s nost recent state habeas claim
his fourth, on precisely the ground that he failed to object to
this aspect of the charge. Presunmably this was the ground on which
the Court of Crmnal Appeals denied his claim See Ex Parte
Rodri guez (Menorandum and Order), No. 82-CR-0121E(4) (D strict
Court, 148th Judicial District, Nueces County, Texas May 9, 1995)
(stating, in recomending to the Court of Crimnal Appeals that
habeas relief be denied, that “the assertions contained in the
State’s answer are correct”). See, e.g., Lott v. Hargett, 80 F.3d
161, 164 (5th Gr. 1996).



earlier petition is excused for cause. Janes v. Cain, 50 F.3d
1327, 1331 (5th Cr.), cert. denied, 116 S.C. 310 (1995). Even
had Rodriguez not conceded the unsettled nature of the |aw
regarding the instructions at issue, he could not have established
the requisite novelty. The Cook opinionitself cited several Texas
cases—decided prior to Rodriguez’'s earlier petitions—that
addressed result-oriented offenses, see Lugo-Lugo v. State, 650
S.W2d 72, 86-87 (Tex. Crim App. 1983), and the issue presented in
Cook, see Kelly v. State, 748 S.W2d 236 (Tex. Cim App. 1988);
Al varado v. State, 704 S.W2d 36 (Tex. Crim App. 1985); Beggs v.
State, 597 S.W2d 375 (Tex. Crim App. 1980).7 There has been no
change in federal constitutional |aw applicable to the jury charge
at issue and we are not bound to recognize an error of
constitutional dinension sinply because Texas has chosen t o abandon
a particular formof jury charge. Accordingly, we are unpersuaded
t hat Rodriguez was prevented fromasserting his claimin his prior
federal habeas petitions.

Because Rodriguez cannot establish cause for his failure to

assert the claimin his prior federal habeas petitions, he nust

! The issue debated in Cook was not whether under Texas | aw
murder or voluntary mansl aughter had as a necessary el enent that
the accused have intended to kill the victim it being clear that

such intent had | ong been a required el enent. The i ssue was rat her
whet her including in the definitional portion of the charge a
definition of intent that extended to intent to engage in the
underlying conduct (e.g. pulling the trigger on a pistol), as well
as and alternatively to intent to effect the ultinmate crimna
result (e.g. death of the victim, could be reversible error, where
the charge was properly objected to on this basis and prejudice
coul d be shown, notw t hstandi ng that the application portion of the
charge told the jury that in order to convict it nust find that the
def endant intentionally caused the death of the decedent.
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proceed, if at all, through the fundanental -m scarri age-of-justice
excepti on. See Ward v. Cain, 53 F.3d 106, 108 (5th Cr. 1995).
Rodri guez mai ntai ns his i nnocence and contends that, as a result of
the erroneous jury instruction, failure to address his Cook claim
would result in a “mscarriage of justice.” As noted above

Rodri guez bears a heavy burden under the fundanental -m scarri age-
of -justice doctrine. Rather than sinply establishing “prejudice,”8
he nust denonstrate that the alleged “constitutional violation
probably has caused the conviction of one innocent of the crine.”
McC eskey, 111 S. . at 1470.

After a thorough reviewof the record we are satisfied that it
is not probable that the asserted deficiencies in the jury charge
resulted in the conviction of an innocent man. Rodriguez has not
denonstrated that it is nore likely than not that no reasonable
juror would have convicted him had the charge not contained the
| anguage of which he conplains. See Schulp v. Delo, 115 S. C. 851,
867 (1995). First, there is not even the reasonable |ikelihood
that the jury instructions were applied in a constitutionally
i nper m ssi ble manner, nuch less resulted in the conviction of an
i nnocent defendant. See Kinnanon, 33 F.3d at 465. On two prior

occasions we have found the |anguage used in the application

8 The prejudice analysis for allegedly defective jury
i nstructions exam nes “whether the ailing instruction by itself so
infected the entire trial that the resulting conviction violates
due process, not nerely whether the instruction is undesirable,
erroneous, or even universally condemed.” Kinnanon v. Scott, 33
F.3d 462, 465 (5th Gr.) (quoting Henderson v. Kibbe, 97 S C
1730, 1737 (1977) (citation and internal quotation marks omtted),
cert. denied, 115 S.Ct. 660 (1994)).
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paragraph (paragraph four) of Rodriguez’'s jury instruction®
el imnates any perceived anbiguity in the definitional paragraph.
See id. at 465-66; Buxton v. Collins, 925 F.2d 816, 824-25 (5th
Cr.), cert. denied, 111 S C. 1095 (1991). Second, the
prosecutor’s closing argunent nmakes clear that the intent el enent
of the nurder offense referred to the result of the offense (death
of the victin) rather than the act of discharging a firearm?°
Third, the jury was properly instructed not only on the law as it
concerns intentional nurder and voluntary manslaughter, but was
al so given instructions on the additional |esser-included of fenses
of involuntary manslaughter (reckless homcide), <crimnally
negligent hom cide, and unlawfully carrying a handgun. The jury
was al so instructed on self defense.' Finally, Rodriguez presents

no new facts that denonstrate his innocence—enly new | egal

o See supra note 2.

10 Addressing the intent elenent set forth in the jury
instructions, the prosecutor told the jury during his closing
ar gunent :

“I't says that our |aw provides that a person commts the
of fense of nurder if heintentionally or know ngly causes
the death of another person, and | submt to you that’s
what you’'ve got in this case. Wen he shot that woman in
the neck from a distance of six feet, eight feet, or
hal fway across the bar, he knew what the result was goi ng
to be of shooting her. . . . He intentionally caused the
result. He intentionally caused another person to die

There’s voluntary mansl aughter, and that’'s a
| esser of fense, and it says basically that it’s just |ike
mur der except he caused the death under the influence of
sudden passion arising from adequate cause.”

1 And, there is nothing to indicate that at trial counsel for
either side interpreted the charge as requiring the jury to find
anything less than that Rodriguez intended to kill the victimin

order to convict himof voluntary mansl aughter.
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“argunents” derived froma case that, arguably for the first tine,
shed new, clarifying light on yet another possible avenue for him
to collaterally challenge his state conviction. 12
Concl usi on

Rodriguez has failed to denonstrate cause for his failure to
raise in his prior, federal habeas petitions any of his presently
asserted clains and has likewise failed to denonstrate that his
present clains reflect the presence of any constitutional error
whi ch probably resulted in the conviction of one who is actually
i nnocent. W accordingly affirmthe district court’s dism ssal of

this, his third federal habeas petition.?®

AFFI RVED

12 To the extent that Rodriguez asserts a claimof ineffective

assi stance of trial or appellate counsel based on Cook, we note
only that such a claimis internally inconsistent with his claim
that he had cause for his failure to assert the claimin a prior
federal habeas petition. As we have determ ned that the grounds
Rodri guez chooses to assert in this petition were reasonably
available to himat the tinme of his two prior federal petitions, we
i kewi se reject his argunent that his clains concerning counsel
were not reasonably available until the Texas Crimnal Court of
Appeal s delivered its Cook decision

13 Nei t her party has raised the possible relevance of the
Antiterrorismand Effective Death Penalty Act of 1996 ( AEDPA) and,
as it appears to us that its provisions could not possibly require
any result here other than denial of relief to Rodriguez, we give
no further consideration to the AEDPA.
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