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ROBERT M PARKER, Circuit Judge:
FACTS
In QOctober 1990, special agents of the Bureau of Al cohol,
Tobacco and Firearns (“ATF’) were informed that a destructive
devi ce consisting of dynamte and a detonation cord had been found
at a place of business in El Paso, Texas called Sharkey’s

Billiards. An enpl oyee of Sharkey’'s suggested the nanme of the



def endant, Al an Wade Johnson (“Johnson”), as a possible suspect.
The investigation led to the discovery that Johnson, a convicted
felon, had purchased a .45 caliber pistol and a nine mllineter
pi stol at Benny’'s Pawn Shop in El Paso. In addition to being a
felon i n possession, it appeared that Johnson had executed treasury
form4473 to acquire these firearnms and had deni ed his prior felony
conviction. The case agai nst Johnson was presented to an Assi stant
United States Attorney (“AUSA’) in June, 1991. In the neantine,
however, the State of Texas had charged Johnson w th aggravated
robbery and capital nurder. The firearns which were central to the
ATF investigation were also apparently evidence in the state
crimnal prosecution. The AUSA in charge of the case decided to
defer to the state and to decline federal prosecution for the
firearns violations at that tinme. The ATF investigation then |ay
dormant wuntil Johnson’s state trial on the charge of capital
murder. Johnson was found “not guilty” by the jury. The ATF then
revived its investigation, and the original indictnment in the
instant case was returned in Decenber 1993. A superseding
i ndictnment was returned in July 1994.
PROCEEDI NGS BELOW

The supersedi ng i ndi ct ment charged Johnson with six counts of
possession of a firearmby a felon, two counts of naking a false
statenent on an ATF form and one count of possession of a sil encer
that had not been registered to him The Governnent al so gave
notice of its intent to seek an enhanced penalty under 18 U S. C. 8§
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924(e) (1) based on Johnson's six prior felony convictions for
crimes of violence. Johnson filed a notion to dism ss the case for
vi ndi ctive prosecution. After hearing the testinony of the state
and federal prosecutors detailing the decision-nmaking process which
preceded the federal indictnent, the district court determ ned t hat
Johnson had not shown prosecutorial vindictiveness and denied this
not i on.

On July 25, 1995, following a jury trial that began the
previ ous day, Johnson was found guilty as charged in Counts One
through Four and Counts Six through Nine of the indictnent.?
Johnson tinely filed a notice of appeal, contending that the
district court erred in refusing to dismss the superseding
i ndi ctment due to prosecutorial vindictiveness.

DI SCUSSI ON

Johnson contends that we may find prosecutorial vindictiveness
if we agree with his assertion that the State of Texas used the
federal prosecution as a tool for subjecting Johnson to successive
prosecutions. He bases this argunent upon an exception to the dua
sovereignty doctrine. |In order to understand his argunent we nust

first exam ne that doctri ne.

The district court granted Johnson's notion to require the
Governnent to el ect between counts five and ei ght because these
counts were nultiplicitous. The Governnent elected to proceed to
trial on count eight and dism ssed count five.
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Under the dual sovereignty doctrine, successive prosecutions
by separate sovereigns for crinmes arising out of the sane acts are
not barred by the Doubl e Jeopardy Cl ause. United States v. Lanza,
260 U.S. 377, 382, 43 S. . 141, 142-43, 67 L. Ed. 314 (1922).
However, "[t]he Suprenme Court has suggested that an exception to
the dual sovereign doctrine exists when prosecution by one
sovereign is used as a tool for successive prosecution by another
sovereign."” 1d. (citing Bartkus v. Illinois, 359 U S. 121, 123-24,
79 S. . 676, 678, 3 L. Ed. 2d 684 (1959)). It is this exception,
referred to as the Bartkus exception, that Johnson urges us to
consi der.

Johnson requests this court to apply the Bartkus exception,
not in the context of an exception to the dual sovereignty
doctrine, but rather as an exception to the general rule that
successive prosecutions by different sovereigns tend to negate a
finding of prosecutorial vindictiveness. See, e.g., United States
v. Hei decke, 900 F. 2d 1155, 1159 (7th Gr. 1990)(“[w here there are
successive prosecutions by two sovereigns . . . it is inprobable
that a realistic l|ikelihood of vindictiveness exists”); United
States v. Schoolcraft, 879 F.2d 64 (3d CGr.), cert. denied, 493
US 995 (1989)(“the role of a separate sovereign in bringing
charges against a defendant mnimzes the |ikelihood of
prosecutorial abuse”); United States v. Ng, 699 F.2d 63, 68 (2d

Cr. 1983) (“the fact that the prosecutions of the defendants are



by two different sovereigns, each acting independently under its
own laws and in its own interest wthout any control of or by the
ot her, renders inapplicable the concept of prosecutori al
vi ndi ctiveness”). Assum ng, arguendo, that the Bartkus exception
is applicable to the general rule that successive prosecutions by
di fferent soverei gns negate a finding of prosecutori al
vindi ctiveness, we wll reviewthe findings of the trial court.

A district court's factual findings on prosecutoria
vindi ctiveness are reviewed for clear error and the |egal
principles which guide the district court are reviewed de novo.
See, e.g., United States v. Bullis, 77 F.3d 1553, 1558 (7th Cir.
1996); United States v. Wall, 37 F.3d 1443, 1448 (10th G r. 1994);
United States v. Schoolcraft, 879 F.2d 64, 67 (3d GCr.), cert.
denied, 493 U S. 995, 110 S. C. 546, 107 L. Ed. 2d 543 (1989).
But see, United States v. Noushfar, 78 F.3d 1442, 1446 (9th Cr.
1996) (noting that the proper standard of review for vindictive
prosecution is unsettled in the Ninth Grcuit). The inquiry into
prosecutorial conduct in a pretrial context may be distingui shed
from conduct occurring thereafter. United States v. Goodw n, 457
U S 368, 379-82, 102 S. C. 2485, 2492-93, 73 L. Ed. 2d 74 (1982).

A prosecutor has broad discretion during pretrial proceedings "to
determ ne the extent of the societal interest in prosecution.” |d.
at 382, 102 S. Ct. at 2493. Absent a presunption of vindictiveness

in this context, the defendant nust prove that the prosecutor's



conduct was actually vindictive. United States v. Mdlina-Iguado,
894 F. 2d 1452, 1455 (5th Cir.), cert. denied, 498 U S. 831, 111 S
Ct. 2485, 112 L. Ed. 2d 66 (1990). This court exam nes the
prosecutor's conduct in light of the entire proceedings to

determ ne whether it gives rise to a presunption of vindictiveness.

ld. at 1454. |In determning if a presunption of vindictiveness is
war r ant ed,
the appropriate inquiry is whether . . . for exanple,

where, after the defendant's prior exercise of a
procedural or substantive legal right, or his having
succeeded in reversing a conviction on appeal, the
prosecution acts arguably to punish the exercise of such
rights, by increasing the neasure of jeopardy by bringing
additional or nore severe charges].]

United States v. Ward, 757 F.2d 616, 619-20 (5th G r. 1985).

The foll owi ng rel evant evi dence was adduced at the hearing on
the notion to dismss. During the latter part of 1990 and the
early part of 1991, agents of the ATF becane aware that Johnson was
a convicted felon who had purchased two firearns between June and
Decenber 1990. A case report was presented to the United States
Attorney's Ofice in June 1991 for possession of a firearm by a
felon and falsifying ATF records in order to obtain a firearm
David N chols (“N chols”), the AUSA who was review ng the case,
declined prosecution at that tinme because Johnson was facing
charges in Texas state court, and because a firearmcentral to the

ATF investigation was needed as evidence in the state crimna

prosecuti on. Ni chols testified that he decided to postpone



prosecution until "the state ran its course, whatever it was, or
woul d be."

The State of Texas tried Johnson for capital nurder begi nning
on Cctober 16, 1993, and he was acquitted on Decenber 1, 1993.
During or shortly after the capital-nurder trial, Johnson filed a
grievance with the State Bar of Texas (the Bar) against two
assistant district attorneys on the ground that they had w thheld
excul patory evidence during the course of the trial. In March
1994, the Bar's grievance commttee nade a finding of m sconduct.

Shortly after the verdict, an assistant district attorney net
wWth prosecutors from the United States Attorney's Ofice to
di scuss prosecuti ng Johnson on federal charges and obtaining the
state's evidence. Governnent prosecutors |learned that the state
still had pending robbery charges against Johnson. However, a
deci sion was nmade to proceed with the federal prosecution to avoid
the appearance that the federal governnent was "comng in and
sweeping up after the state." On Decenber 15, 1993, a federa
grand jury returned a two-count indictnment, and the nine-count
supersedi ng i ndictnent was returned on July 6, 1994.

Johnson has failed to denonstrate that circunstances
warranting a presunption of vindictiveness exist in this case
Johnson has shown no nore than that the Governnent brought charges
for firearns violations after he was acquitted of capital murder in
state court. The district court found that Johnson's federa
i nvestigation "was ‘put on hold not only because the state charges

7



were nore serious, but al so because sone of the evidence essenti al
to the federal prosecution was in the hands of the state." The
district court further found that “the federal prosecutors had no
know edge of the grievance or the reprimand prior to the return of
the superseding indictnment." Those findings are not clearly
erroneous. Absent any presunption of vindictiveness and absent any
evidence of such, Johnson cannot prove that the Governnent's
prosecution was used as a tool of the state. Consequently, the
district court did not err in refusing to dismss Johnson’s

super sedi ng i ndi ct nent .

CONCLUSI ON
For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.



