IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50712

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

GREGORY ALAN KUBAN
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

August 29, 1996
Bef ore REAVLEY, GARWOOD and DeMOSS, Circuit Judges.
GARWOOD, Circuit Judge:

Def endant - appel | ant Gregory Kuban (Kuban), a convicted fel on,
pl eaded guilty to a charge of know ngly possessing firearns that
had been shipped or transported in interstate comerce, in
violation of 18 U S.C. 8 922(g)(1). Prior to entering his plea,
Kuban filed a notion to dismss the indictnent, challenging the
constitutionality of section 922(9g)(1). Kuban’s plea was
conditioned on his right to appeal the district court’s denial of
this notionto dismss the indictnent. On appeal, Kuban chal |l enges
both the constitutionality of section 922(g)(1l) and the district
court’s interpretation and application of the guidelines in

conputing his sentence.



Facts and Proceedi ngs Bel ow

On the evening of July 1, 1994, Kuban went searching for his
fourteen-year-old daughter, Jennifer Kuban. During his search, he
cane upon a friend of his daughter, sixteen-year-old Kenan Ozen
(Ozen), parked in his car with Justin Neelley (Neelley). Kuban
pulled his car alongside that of Ozen, pointed a 9nm pistol at
Ozen's head, cocked the hammer and demanded that Ozen tell himthe
wher eabouts of his daughter. Kuban was acquainted with Ozen as
Ozen had previously worked for him providing naintenance at
Kuban’ s autonobile detail and wi ndow tinting business. D recting
his litany of threats and questions at Ozen, Kuban apparently |eft
Neel | ey al one. Ozen and Neelley accordingly led Kuban to his
daught er.

When they arrived at the residence where Jennifer Kuban was
staying, Ozen and Neelley went inside and told the occupants what
had happened. They | ocked the door and stayed in the house while
Kuban sat outside in his car, honking his horn and yelling.
Fearing t hat Kuban woul d eventually attenpt to enter the residence,
the occupants called the police, but Kuban departed before the
police arrived.

After obtaining a warrant for Kuban’s arrest, |aw enforcenent
of ficers proceeded to Kuban’s residence and observed himget into
his car as if to depart. As five officers ran to Kuban’s car,
Kuban was seen | eaning into the passenger area of his vehicle. One
of the officers reported that he then saw a handgun on the front

passenger floor. Kuban was instructed to raise his hands and exit



the vehicle; when he refused to do so, Kuban was forcibly renoved
fromhis car and handcuffed. A subsequent investigation of the car
resulted in the recovery of a I|oaded Browning 9nm pistol
(manufactured in Belgium fromthe front passenger seat, a |oaded
Ruger Redhawk .41 caliber nmagnum pistol (manufactured in
Connecticut) from the front passenger floor area, and a snal
guantity of marihuana on the passenger seat.! Kuban was arrested
for aggravated assault with a deadly weapon, possession of a
firearmby a felon? and possession of mari huana. Kuban nade bond
on these state charges and was rel eased.

In Texas state court, Kuban was charged wth aggravated
assault with a deadly weapon, in violation of Texas Penal Code 88
22.01(a)(2), 22.02(a)(2), and felon in possession of a firearm in
viol ati on of Texas Penal Code § 46.04(a)(1). On Novenber 11, 1994,
a federal indictnment agai nst Kuban was al so returned, charging him
wth felon in possession of a firearm in violation of 18 U S.C. 8§
922(9g)(1).

Kuban filed a notion to dismss the federal indictnent,
argui ng that section 922(g)(1) is an unconstitutional exercise of

the governnent’s power to regulate comerce. The district court

IAfter inpounding Kuban’s vehicle, an inventory of the car
additionally revealed a bag containing seven syringes and two
spoons, a coffee can containing approximately one-half ounce of
mar i huana, zigzag rolling papers and several small plastic bags.

2Kuban had been previously convicted of three fel ony of fenses:
aggravat ed assault, retaliation, and possession of mari huana in an
aggravated quantity.



overrul ed this notion, and Kuban subsequently entered a condi ti onal

guilty plea, reserving his right to appeal the district court’s
adverse determ nation of his notion to dism ss.

The presentence investigation report (PSR) recomended: a
four-level increase to Kuban's base offense |evel for Kuban's
“use[] or possess[ion of] any firearmor amrunition in connection
wi th anot her felony offense”, pursuant to U.S.S.G § 2K2.1(b)(5)3
a two-level “vulnerable victinf increase pursuant to U S S. G 8§
3A1.1; and a three-level downward departure in recognition of
Kuban’s acceptance of responsibility, pursuant to US S G 8§
3El. 1(a). Kuban objected to the PSR s recomendations for
increases in offense level, but the district court overruled his
obj ections and adopted the recommendati ons. The district court
sentenced Kuban to 108 nonths inprisonnent, a three-year term of
supervi sed rel ease, a fine of $12,500, and a special assessnent of
$50. Kuban appeal s.

Di scussi on
Constitutionality of 18 U S.C. § 922(9g) (1)
Kuban’s <challenges to the constitutionality of section

922(g) (1) as applied to him have been resolved adversely to his

5The PSR states that “M. Kuban unlawfully possessed two
handguns on July 1, 1994. He used the Browning 9mm automatic to
threaten the life of 16-year-old Kenan Ozen on that date. He was
subsequently charged with Aggravated Assault with a Deadly Wapon
in state district court, as well as Felon in Possession of a
Firearmin violation of Texas state felony statutes. Consequently,
this four-level adjustnent is applicable.”
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contentions by our recent decision in United States v. Raws, 85
F.3d 240 (5th Gr. 1996), which is binding on this panel.* See
also United States v. Segeada, No. 95-40430 (5th Cr. Nov. 30
1995) (unpubl i shed) (uphol di ng constitutionality of section
922(g)(1)). W accordingly reject this claimof error.
1. Application of the Sentencing Quidelines

We review de novo the district court’s “interpretation of the
requi renents” of the sentencing guidelines. United States v. Lara-
Vel asquez, 919 F.2d 946, 953 (5th G r. 1990). However, where the
district court has correctly interpreted the rel evant guideline
provisions, we review the district court’s application of the
guidelines to the particular facts and circunstances of the case
before it for abuse of discretion. See United States v. Koon, Nos.
94-1664, 94-8842, 1996 W. 315800 (June 13, 1996).

A “Unusual |y Vul nerable Victint Enhancenent

The PSR recommended a two-level increase to Kuban's base

of fense | evel because Kuban knew or shoul d have known t hat Ozen was
“unusual Iy vul nerabl e due to age, physical or nental condition, or
that [ Ozen] was otherwi se particularly susceptible to the crim nal
consi dering def ense counsel’s argunents on this point, the district
court concluded that Ozen was unusual |y vul nerabl e because of his
age—=unusual | y vul nerabl e, because he’'s being faced by a fellow

who is, perhaps, bigger, certainly older, nore experienced, nore

“As indicating by the concurring opinion in Raws (joined in
by all judges on that panel), were the matter res nova a powerful
argunent could be nmade for a contrary result; however, this
inferior federal court nust regard Scar borough v. United States, 97
S.C. 1963 (1977) as barring the way.

5



know edgeabl e, nore mature, supposedly, as to what he m ght be able
to do to himor with him”

Kuban chal | enges thi s adj ustment on two grounds: First, Kuban
contends that the offense of conviction, felon in possession of a
firearm is a victinmess crine; second, Kuban argues that, even
assum ng arguendo that there could be a victimof his offense of
conviction, Ozen was not “unusual ly vul nerable” w thin the neaning
of section 3Al.1.

Revi ew ng Kuban’s first contention de novo, we hold that the
district court did not err by characterizing Ozen as a “victini of
Kuban’s conduct. In United States v. Roberson, 872 F.2d 597 (5th
Cr.), cert. denied, 110 S.C. 175 (1989), this Court held that, in
the present context, “[T]he [ Sentenci ng] Conm ssi on has chosen not
to require a nexus between the offense of conviction and the
victim” 1d. at 608. This Court reached this conclusion after
observing that the coomentary to section 3A1.1 did not require the
vul nerable victimto be a victim of the offense of conviction:
“[When the Conmm ssion has wished to require a |link between the
of fense of conviction and a factor the court could consider in
sentencing, it has expressly included that requirenent in the
Quidelines.” I1d. At the tine that this Court decided Roberson
the commentary to section 3Al.1 explained that the vulnerable
vi cti m enhancenent “applie[d] to any offense where the victinms
vul nerability played any part in the defendant’s decision to commt
the offense.” | d. Based on this |anguage, this Court held in

Roberson that the (deceased) individual whose credit card had been



used by the defendant after the card owner’s death in order to
comm t the charged “credit card fraud”—the offense of
convi ction—was a “victinf under section 3A1l. 1, particularly inthat
the decedent “certainly suffered indignity in having his corpse
abused and his good nane brought into this whole sordid affair.”
Id. at 609.° Wthin this analytical framework, Ozen nust be vi ewed
as a “victinmt of Kuban’'s conduct, as well. We are bound by

Rober son. ©

This Court also noted in Roberson that the comentary to
US S G 8§ 1B1.3, which addresses “relevant conduct”, clarified
that “conduct that is not formally charged or is not an el enent of
the of fense of conviction nay enter into the determ nation of the
appl i cabl e Guideline Sentencing range.” Roberson, at 608-6009.

l'n so hol ding, we recognize that the relevant comentary to
section 3Al.1 has been anended si nce our decision in Roberson. The
comentary now states: “This adjustnent applies to of fenses where
an unusually vulnerable victim is nmade a target of crimnal
activity by the defendant.” US S G 8§ 3A1.1, coment. (n.1)
(effective Novenber 1, 1989). This Court has not considered the
i npact of this anendnent on our decision in Roberson. However
there appears to be little in the | anguage of this anendnent that
woul d justify the conclusion that Roberson is no |onger binding.
Furt hernore, the Suprene Court opinion advanced by Kuban, Hughey v.
United States, 110 S.Ct. 1979 (1990), is clearly distinguishable.
I n Hughey, the Court did conclude that the class of “victins” at
issue in that case would be Iimted to victins of the offense of
conviction. 1d. at 1982-83. 1In reaching this conclusion, however,
the Court was clearly addressing only the restitution provisions of
the Victimand Wtness Protection Act of 1982, 18 U S.C. 8§ 3579-
3580. After considering the statutory |anguage at issue and the
ordinary neaning of the word “restitution”, the Court held that
“restitution as authorized by the statute is intended to conpensate
victinse only for |osses caused by the conduct underlying the
of fense of conviction.” ld. at 1982. Kuban’s argunent in the
present case draws no really significant, direct support fromthis
hol ding. Hughey is sinply too far renoved fromthe present issue
to justify the conclusion that this panel is no |onger bound by
Rober son. In sum this panel is sinply not free to reexam ne
Rober son.



Next, Kuban contends that, even if Ozen were a “victint within
the nmeani ng of section 3Al.1, the district court erred in finding
that Ozen was an “unusual |y vul nerable” victim “The determ nation
of ‘vulnerability is a conplex fact dependent upon a nunber of

characteristics which a trial court could not possibly articulate

conpletely . . .7 United States v. Scurlock, 52 F.3d 531, 542
(5th CGr. 1995)(footnote omtted). “Accordingly, we give the
finding of vulnerability due deference.” United States v. Box, 50

F.3d 345, 358-59 (5th Cir.), cert. denied, 116 S.C. 309 (1995).
See also Koon v. United States, Nos. 94-1664, 94-8842, 1996 W
315800 at *11 (June 13, 1996) (recogni zi ng the statutory requirenent
“that courts of appeals ‘give due deference to the district court’s
application of the guidelines to the facts’”).’” Additionally, we
accord due deference to the finding of “what the defendant knew or
shoul d have known in this respect.” United States v. Brown, 7 F. 3d
1155, 1160 (5th Gr. 1993). Finally, we nust determ ne whet her the
district court’s finding of “unusual vulnerab[ility]” was pl ausi bl e
in light of the record as a whole. See Scurlock, at 542.

In the instant case, the district court concluded that Ozen
was unusual Iy vul nerabl e because of his age—=unusual | y vul ner abl e,
because he’s being faced by a fellow who is, perhaps, bigger,

certainly ol der, nore experienced, nore know edgeabl e, nore mat ure,

The statutory requirenment at issue is set forward in 18
US C § 3742. Before the sentencing guidelines system was
inpl emented, a federal crimnal sentence within the statutory
limts was essentially not reviewabl e on appeal. 1d. Section 3742
was enacted in order to create limted appellate jurisdiction to
review federal sentences. 1d. |In the above quotation, the Court
was citing the 1988 anendnent to section 3742. |d.
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supposedly, as to what he m ght be able to do to himor with him”
Additionally, it was brought to the district court’s attention that
Ozen had previously been enployed by Kuban, adding yet another
nuance to the rel ati onshi p between these two i ndi viduals. Al though
the issue is indeed a cl ose one, and the concept of vulnerability
has arguably been taken wvirtually to its outer limts,
nevertheless, in light of all the foregoing circunstances and the
deference due the district court, we ultimately conclude that its

application of section 3Al.1 nust stand.

B. Enhancenent for Use of Firearmto Conmt Fel ony

Finally, the district court al so applied a four-I|evel increase
to Kuban's base offense |evel because “the defendant used or
possessed [a] firearm or ammunition in connection wth another
felony offense . . .7 U S S G 8§ 2K2.1(b)(5). In this case, the
“[other] felony offense” was aggravated assault with a deadly
weapon, violative of Texas Penal Code 88 22.01(a)(2), 8§
22.02(a)(2). The parties correctly agree that the second state
of fense with which Kuban was charged, felon in possession of a
firearm viol ative of Texas Penal Code 8§ 46.04(a)(1l), cannot
constitute the “[other] felony offense” underlying the district
court’s [section 2K2.1(b)(5)] four-Ilevel enhancenent. However, it
appears that the district court relied on the state aggravated

assault with a deadly weapon charge to increase Kuban's base



of fense |l evel pursuant to section 2K2.1(b)(5)8 and, contrary to
Kuban’s protestations, the district court did not err in doing so.

At  sentencing, defense counsel objected to the PSR s
recommendation of section 2K2.1(b)(5) enhancenent, ar gui ng
principally that Kuban was being “doubly punished” for his
possession of firearns. Counsel further contended that “the
aggravated assault [] in the state court would not have been an
aggravat ed assault but for the use of the firearm” However, when
the district court asked defense counsel whether soneone could “be
charged with aggravated assault for sone other reason other than
the use of a firearn?”, counsel correctly responded, *“Yes, Your
Honor.”® It is clear that there is no nerit to Kuban's assertion
that he was “doubly punished” for possessing firearns. Thi s
argunent msses the critical requirenment of section 22.02(a)(2)

t hat the defendant nust use or exhibit a deadly weapon in order for

8The transcript of Kuban's Septenber 14, 1995, sentencing
hearing clearly reflects that defense counsel recogni zed that the
“[other] felony offense” in question was the state charge of
aggravated assault with a deadly weapon, and that the governnent
and the district court shared this view

Texas Penal Code § 22.02, entitled “Aggravated Assault”
st at es:

“(a) A person commts an offense if the person commts
assault as defined in Section 22.01 and the person:

. (2) uses or exhibits a deadly weapon during
the conmission of the assault.” (enphasi s added).

In relevant part, section 22.01, entitled “Assault”, states:
“(a) A person commts an offense if the person:

. (2) intentionally or know ngly threatens
anot her with i mminent bodily injury . ”

10



an assault to rise to the level of an aggravated assault. A
defendant’s nere possession of a deadly weapon during the
comm ssion of an assault would not of itself inplicate section
22.02. It is indisputable that Kuban commtted his assault on Ozen
by usi ng and/ or exhi biti ng—not nerely cont enporaneously possessi ng
(as by carrying concealed in his pocket) —the deadly weapon: the
section 22.02 violation was Kuban’s pointing the weapon at Ozen’s
head at close range and cocking it, while demanding information
from Qzen. Therefore, the district court properly increased
Kuban’ s base offense | evel pursuant to section 2K2.1(b)(5) in the
present case. 1
Concl usi on
For the foregoi ng reasons, Kuban’s conviction and sentence are

AFFI RVED.

DeMOSS, Circuit Judge, dissenting in part.

| am unable to concur wth the summary di sposition which the
maj ority makes as to Kuban’s challenge to the constitutionality of
8§ 922(g) (1) as applied to him and wite to respectfully register

my reasons for this partial dissent.

W& also note that, by its own terns, section 2K2.1(b)(5)
mandat es enhancenent when the requisite conditions for application
of that section have been net. The requisite conditions having
been net in the instant case—=t he def endant used or possessed [a]
firearm or ammunition in connection wth another felony
of fense”—the district court had no discretion regarding
application of this enhancenent.

11



First, | do not regard the opinion in Scarborough v. United

States, 97 S. . 1963 (1977), as “barring the way” as the majority

notes in footnote 4 above. In Scarborough the Suprene Court

interpreted the | anguage of 18 U.S.C. App. 8§ 1202(a)(1) which fixed
t he punishnents for a convicted felon “who recei ves, possesses or
transports in comerce or affecting coomerce ... any firearm” The

wit of certiorari in Scarborough was limted to the question of

whet her a conviction under 18 U. S.C. App. 8 1202(a) “is sustainable
merely upon a showi ng that the possessed firearmhas previously at
any tinme however renote traveled in interstate conmmerce.”
Concluding that the legislative history of § 1202(a) gave no
indication “that Congress intended to require any nore than the
mnimal nexus that the firearm has been, at sone tine, in
interstate comerce”, the Suprene Court affirnmed the conviction

but wi thout any real analysis of whether the “m nimal nexus” was
constitutionally sufficient.

In 1986, § 1202(a), along with the wvarious congressiona

findings which the Court cited in Scarborough as supporting the

“m ni mal nexus” concl usi on, was repeal ed by Congress. ! The present
statute under which Kuban was indicted reads in relevant portions
as follows:

(g) It shall be unlawful for any person --

1 Firearm Omers’ Protection Act of 1986, Public Law 99-
308; HR Rep. No. 495, 99th Cong. 2d Sess., § 4 (1986) (“Title VII
of the Omibus Crinme Control and Safe Streets Act of 1968 [which
enacted 8§ 1202(a)] is repealed.”).

12



(1) who has been convicted in any court
of, a crime punishable by inprisonment for a
term exceedi ng one year;

to ship or transport in interstate or foreign
commerce, or possess in or affecting comrerce, any
firearmor ammunition; or to receive any firearmor
anmuni ti on whi ch has been shipped or transported in
interstate or foreign commerce.

18 U.S.C. 8§ 922(09).

Applying a common sense reading to 8 922(g) and reading the
wor ds and punctuation in the manner which an average citizen woul d
read it, this subsection creates three separate and distinct
crimnal acts as foll ows:

A El enent A It shall be unlawful for [a
convicted felon] to ship or transport in
interstate or foreign commerce any firearm or
ammuni ti on;

B. El enent B: It shall be unlawful for [a
convicted felon] to possess in or affecting
comerce any firearmor ammunition; or

C. El enent C It shall be unlawful for [a
convicted felon] to receive any firearm or
ammunition which has been shipped or
transported ininterstate or forei gn conmerce.

It seens critically inportant that we note the clear
di fferences between the current statute (8 922(g) (1)) under which
Kuban was indicted and the old statute (18 U S. C. App. 8

1202(a) (1)) which was construed in Scarborough. First, as the

Suprene Court has held, under the old statute the phrase “in

comerce or affecting commerce” applied to each of the three verbs:

13



“recei ves, possesses or transports”.!? Under the current statute,
however, the phrase “in or affecting commerce” nodifies only the

verb “possess” in Elenent B of the current statute. Next, it is
apparent that the current statute is structurally different from

the statute construed in Scarborough because the phrase “whi ch has

been shipped or transported in interstate or foreign comerce”
nmodifies only the “firearmor ammunition” which was “received” by
a convicted felon in Elenent C

It seens inportant to note that the current statute (8
922(9g) (1)) does not use any words or phrases which refer to or are
a derivative of the phrase used in the question certified on wit

of certiorari in Scarborough: “that the possessed firearm has

previously at any time however renpte traveled in interstate

comerce.” (Enphasis added.) Nor are there any words or phrases
in the current statute referring to the holding of the Suprene

Court in Scarborough that the “firearm had been, at sone tine, in

interstate comerce”. |In putting together § 922(g), Congress could

easily have inserted the phrase “at any tine” after the words
“shi pped or transported” in Element C as it did in 8§ 922(k), and
the absence of any phrase as to the renoteness in tinme of the
shi pnent or transportation in interstate conmerce |leads ne to the

concl usi on that Congress chose not to rely upon the “m ni mal nexus”

of Scarborough, but rather crafted 8 922(g) to have clear and

unanbi guous connections with interstate commerce.

12 United States v. Bass, 404 U. S. 336, 92 S. . 515, 30
L. Ed. 2d 488 (1971).
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The second reasons why | would not consider that Scarborough

stands in the way of a thorough examnation of the constitu-
tionality of 8 922(g)(1) in this case is that the precise holding

in Scarborough is in fundanental and irreconcilable conflict with

the rationale of the United States Suprene Court in United States

v. Lopez, 115 S. Ct. 1624 (1995).% C(bviously the precise hol ding
in Lopez which declared 8 922(q) unconstitutional does not auto-
matically determ ne the issue as to §8 922(g)(1). But Lopez has to
be read as nore than a case determning the constitutionality of
one of the subsections of § 922. Rather, Lopez is a fundanental
and | andmar k restatenent and redefinition of the powers of Congress
under the Commerce C ause. Whatever nmay have been the anbiguities
and |l ack of clarity under prior case law as to whether an activity
must “affect” or “substantially affect” interstate comerce in
order to be within Congress’ power to regulate it wunder the
Comrerce Clause, the Court stated in Lopez that “consistent with
the great weight of our case law ... the proper test requires an
anal ysis of whether the regulated activities substantially affects
interstate commerce.” Id. at 1630. In my view, this concl usion

means that in regard to Elenent B of 8§ 922(g) (1) the possession by

13 |, of course, am m ndful of the Suprenme Court’s warning
in Rodriquezde Quijas v. Shearson/Anerican Express, Inc., 490 U S.
477, 484 (1989), that “[i]f a precedent of [the Suprene] Court has
direct application in a case, yet appears to rest on reasons
rejected in sonme other line of decisions, the Court of Appeals
should follow the case which directly controls, leaving to [the
Suprene] Court the prerogative of overruling its own decisions.”
|, however, do not believe that Scarborough directly controls
because (1) the statute at issue in Scarborough has been repeal ed
and (2) the Scarborough court did not address the constitutional
i ssue. Thus, Shearson/Anerican Express does not apply.

15



a convicted felon of a firearm nust now “substantially affect
interstate commerce”. Consequently, the “mniml nexus” of

Scar borough can no |onger be deened sufficient under the Lopez

requi renment of substantially affecting interstate comerce. The
mere fact that a fel on possesses a firearmwhi ch was transported in
interstate comrerce years before the current possession cannot
rationally be determned to have a “substantial inpact on
interstate commerce” as of the tinme of current possession.
Finally, | would proceed to reach the constitutionality of §
922(g) (1) in this case because the facts are so conpellingly I ocal
in nature. The events which ultimately resulted in this federal
indictnment started out as a quarrel between a father (Kuban) and
his 14-year-old daughter which deteriorated into a “famly
di sturbance” (so characterized in the factual stipulation filed by
the United States Attorney and the Presentence Report prepared by
the Probation Departnent). The events took place in the
residential areas of a small town in Travis County, Texas. \Wen
the witnesses and victins felt the need of police assistance, they
called the sheriff of Travis County and the police departnent of
the local town. They did not call the FBI, the DEA, the ATF or any
ot her federal | aw enforcenent agency. Utimately, the | ocal police
of ficers found and arrested Kuban and took himinto state custody
on various state crimnal charges, including the state charge of
being a felon in possession of a gun. Al of these events took
pl ace on July 1, 1994. Four nonths later, the United States Bureau

of Al cohol, Tobacco and Firearns initiated a federal investigation

16



regardi ng the weapons and Kuban was naned as a defendant in a one-
count federal indictnment charging him with being a felon in
possession of a firearm At the time of the issuance of this
federal indictnment, Kuban was still in state custody and the United
States Attorney issued an application for wit of habeas corpus ad
prosequendum in order to bring Kuban from custody in the Travis
County jail to arraignnent on the federal charges.

The federal indictnent charges that Kuban “a person who had
previ ously been convicted of a crinme puni shabl e by i nprisonnent for
a termexceedi ng one year, did know ngly possess a firearmthat had
been shi pped and transported in interstate commerce and affecting
commerce, specifically a Browning 9 mm pi stol and a Ruger Red Hawk
.41 Magnum cali ber revolver, in violation of Title 18, United
States Code, 8 922(Qg)(1).” The language of the indictnent is a
hodgepodge cut - and- paste m xi ng of the el enents of cri m nal conduct
under 8 922(g)(1). The prohibited verb “possess” is out of El enent
B; the phrase “that had been shipped and transported in interstate
commerce” is out of Element C, but the word “had” is substituted
for the word “has”, a not insignificant change of the tenses of the
verb. The phrase “and affecting comerce” is out of Elenent B and

as placed in the indictnent |anguage it is inpossible to determ ne

whether this phrase nodifies “possess” or “shi pped and
transported.” The indictnent uses only the prohibited verb
“possess” and does not nention “receives.” The indictnment does not

contain any all egati on about the conduct “substantially” affecting

comer ce.
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In the factual basis filed by the United States Attorney the
only grounds upon which the governnent offered to prove that the
conduct involved had anything to do with interstate commerce was
the tender of proof that the firearns involved “had previously
traveled ininterstate comerce as the Browning 9 mmsem -automatic
pi stol was manufactured in Belgium and the Ruger Red Hawk .41
Magnum r evol ver was manufactured in Connecticut.” The fact that a
firearmwas manufactured originally in Belgiumor Connecticut and
is later found in possession of a felon in Texas cannot constitute
proof beyond a reasonabl e doubt that such firearmwas ever “shi pped

or transported in interstate conmmerce” for it is just as plausible

that the firearmwas purchased by its original owner where it was
manuf act ured and brought or carried to Texas by such ori gi nal owner
as part of his personal property and not as part of any interstate
shipnment. The governnent’s theory mght hold water if the statute
prohibited a felon frompossessing afirearmin any state different
fromthe state where the firearmwas manufactured; but that’s not
what § 922(g) (1) prohibits. Furthernore, there was no offer of any
proof by the governnent that Kuban’s possession of the firearmtook
pl ace in a channel of commerce or that it involved any facility of
interstate commerce. Likew se, there was no offer of proof of any
kind by the governnment that Kuban'’s possession of the weapons on
July 1, 1994, had any effect whatsoever, much |ess a substanti al
effect, on interstate comerce.

If the governnent is correct that all it takes to get a

conviction under 8 922(g)(1) is to show that a felon possessed a
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firearm which at sone tine in past history was shipped in
interstate commerce, then all of the other elenents of § 922(g)(1)
are rendered surplusage and neaningl ess. Lopez reiterates the

warning issued earlier by the Suprenme Court in Jones & Laughlin

St eel :

[ T] he scope of [the interstate commerce] power nust
be considered in the light of our dual system of
gover nnent and nmay not be extended so as to enbrace
effects upon interstate comerce so indirect and
renote that to enbrace them in viewof our conplex
soci ety, woul d effectual |y obliterate t he
di stinction between what is national and what is
| ocal and create a conpletely centralized govern-
nment .

NLRB v. Jones & lLaughlin Steel Corp., 301 U S 1, 31 (1937). I

woul d hold that the “affecting comrerce” mantra of Scarborough has

been changed by Lopez’s requirenent of a substantial affect on

commerce and Scarborough’s “m ni mal nexus” can no |onger satisfy

Lopez’s requirenent that the regulated activity nust exert a
substantial economc affect on interstate commerce.”

For these reasons | woul d address the constitutional issue and
hold that under the facts of this case there is no substantia

effect on interstate comerce to satisfy the indictnment under 8§

922(g) (1) .
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