United States Court of Appeals,
Fifth Grcuit.
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Summary Cal endar.
G RLI NG HEALTH CARE, INC., Plaintiff-Appellant,
V.
Donna E. SHALALA, Secretary, Departnent of Health and Human

Services, in her Representative Capacity; United States Departnent
of Health and Human Servi ces, Defendants-Appell ees.

June 13, 1996.

Appeal from the United States District Court for the Wstern
District of Texas.

Bef ore GARWODOD, WENER and EMLIO M GARZA, Circuit Judges.

PER CURI AM

In this appeal fromthe district court's affirmance of the
deni al by Defendant-Appellee Donna E. Shal al a, Secretary,
Departnent of Health and Human Services (hereafter, Secretary), of
rei mbursenment of Medicare costs clainmed by Plaintiff-Appellant
Grling Health Care, Inc., Grling challenges the propriety of the
district court's use of the sunmmary judgnent nechanism when
reviewing a decision of an adm nistrative agency. Grling also
asserts the absence of substantial evidence to support the
Secretary's deci sion. As this appeal involves a "conplex and
highly technical regulatory program"! we wite sonewhat nore
extensively here than we m ght otherwi se have when affirmng a

district court's summary judgnment disposition of such an agency

1See Thomas Jefferson University v. Shalala, --- US ----,
----, 114 S. . 2381, 2387, 129 L.Ed.2d 405 (1994).
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case. For the reasons hereinafter set forth, we affirm the
district court's summary judgnent affirmng the Secretary's
decision and dismssing Grling' s action.
I
FACTS AND PROCEEDI NGS

A. Background

This case arises under the Medicare Act.? Medi care hone
health care agencies,® such as Grling, are reinbursed by the
Medi care program through private organi zations acting as "fiscal
i ntermedi aries"* under contract with the Secretary. Under the
Medi care Act, the Secretary prescribes nethods for determning a
provider's "reasonable cost" of providing services to Mdicare
beneficiaries.?®

The fiscal internediary determ nes the provider's reasonable
cost based on an annual cost report submitted by the provider.?
The provider is notified of the internediary's determnation in a

witten notice known as a "notice of program reinbursenent”

242 U.S.C. 8 1395 et seq. See Sta-Hone Health Agency, Inc.
v. Shalala, 34 F.3d 305, 307 & nn. 1-2 (5th Cr.1994) (additiona
background on the Medicare review process concerning a hone
heal t h agency).

342 U.S.C. § 1395x(0 )(1) (West 1992).

“n this case, the internediaries are Blue Cross of |owa and
Prudenti al ; Bl ue Cross succeeded Prudential on Decenber 31,
1988.

5See 42 U.S.C. § 1395x(v)(1)(A) (West 1992).

ln this case, Prudential used a Provider Statistical and
Rei nbursenent report ("PS & R') to adjust Grling s rei mbursenent
anount. The parties concede that this PS & Ris not in the
record or otherw se avail abl e.



("NPR') .

A provider that is dissatisfied with an internediary's
determnation is entitled to a hearing before the Provider
Rei nbursenent Review Board ("PRRB") if (1) the amount in
controversy is $10,000 or nore, and (2) the provider nakes a
request within 180 days follow ng the date on which the NPR was
mailed to the provider.” The PRRB s decision may be reversed
affirmed, or nodified by the Secretary.® The district court has
jurisdiction to review a final reinbursenent decision by the PRRB
or the Secretary under the Adm nistrative Procedure Act.® The
Adm nistrator's reversal of the PRRB's decision in this case
constitutes the final decision of the Secretary. 1
B. Operabl e Facts

Grling's Menphis, Tennessee, sub-unit submtted its cost
report for the 1986 fiscal year to Prudential, its fiscal
i nternmedi ary, on Novenber 6, 1986. On Novenber 5, 1987, Prudenti al
issued its NPR finding that Grling owed the Medicare program
$31, 591. Grling appealed the decision to the PRRB, contesting
Prudential's failure to include a nunber of reinbursable costs and

char ges.

42 U.S.C. § 139500(a); 42 C.F.R 88 405.1835(a);
405. 1841(a) (1995).

842 U.S.C. 8§ 139500(f). This reviewis perfornmed by the
Adm ni strator of the Health Care Financing Adm nistration
("HCFA").

% U.S.C. § 701 et seq.

1042 C.F. R § 405. 1875.



On April 11, 1988, Prudential informed Grling that it had
"ordered" a detailed listing of paid clains (a PS & RY), which
would be forwarded to Grling so that it could identify any
di screpancies. On July 11, 1988, Prudential wote to Grling and
expl ained that on April 29, 1988, Prudential had sent the PS & R of
paid clains for fiscal years 1986 and 1987 to Grling but that
Prudential had never received Grling's analysis of that report.
Prudential requested that Grling submt its reconciliation by July
29, 1988, so that Prudential could analyze the disputed clains
prior to termnating its role as internediary on January 1, 1989.

The record contains a letter dated July 28, 1988, indicating
Grling's intent to forward its reconciliation to Prudential;
however, the address on the forwarding letter does not include a
city or state. Nothing in the record indicates that Grling's
reconciliation was ever received by Prudential. On August 9, 1988,
Prudential again wote to Grling and referred to Grling s being
"in the process of identifying the discrepancies in your records
and ours." Prudential never issued a report concerning Grling's
reconciliation; neither did Prudential furnishits successor, Bl ue
Cross of lowa, a copy of the PS & R or other supporting information
concerning the reinbursenent dispute with Grling.

The PRRB held a hearing on Novenber 30, 1993. On May 24,

1994, the PRRB issued a decision reversing Prudential's

1A report containing all Medicare charges reported by the
Provider that is conpiled quarterly and produced by the
Internmediary as part of the reinbursenent process. See Mudi cal
Rehabilitation Services, P.C. v. Shalala, 17 F.3d 828, 835 (6th
Cir.1994).



di sal | owance of the reinbursenent costs. The PRRB found that
Grling had submtted "sufficient evidence" to show that the PS &
R was flawed and that Grling should not be prejudiced by
Prudential's failure to transfer the docunentation to Bl ue Cross of
lowa. The PRRB al so determned that Grling had tinely submtted
reconciliation data to Prudential .

The Adm nistrator of the HCFA reviewed and reversed the
decision of the PRRB, finding that Grling had not presented
sufficient evidence to show that the cost ampbunts fromthe PS & R
used by Prudential were inaccurate. The Adm nistrator held that
Grling's "reconstructed" data, which was retrieved with only
limted success fromGrling' s archived conputer billing records,
failed to neet the requirenents of 42 C.F.R § 413.20. The
Adm ni strator's decision was the final decision of the Secretary. '?

Grling filed the instant suit in the district court, seeking
reversal of the Secretary's decision. Grling contends that it had
subm tted adequate data for reinbursenent, but that the Secretary
had "i gnored evi dence before the PRRB." The Secretary and Grling
each noved for summary judgnent. Inits notion, Grling contended
that the Secretary had nmde an arbitrary decision to deny
rei mbursenment, which decision was not supported by substanti al
evidence, and that the Secretary had conducted an overly broad
review of the PRRB's decision. Concluding that the Secretary's
review of the PRRB's decision was not |imted and that the

Secretary's decision was supported by substantial evidence, the

12See 42 C.F.R § 405. 1875.



district court granted the Secretary's notion for summary judgnent,
and Grling tinely appeal ed.
|1
ANALYSI S
A. Summary Judgnent Standard
Despite having filed its own notion for sunmary judgnent,
Grling argues to us that the summary judgnent nechani sm used by
the district court is inconsistent wwth the standards for judicial
revi ew under the Adm nistrative Procedure Act. G ting A enhouse v.
Commodity Credit Corp.,'® Grling argues—for the first tinme on
appeal *+that the district court should have reviewed Grling's
summary judgnent notion under the Federal Rules of Appellate
Procedure and that such review would have required the district
court to "examne[ ] the entire admnistrative record.” Grling
insists that the district court's failure to examne the entire
record is the "only | ogical conclusion"” that can be distilled from
the district court's grant of sunmmary judgnent in favor of the
Secretary.

This argunent is frivolous. As nore fully explained bel ow,
the district court properly focused on whether the Secretary's
deci sion i s supported by substantial evidence in the admnistrative
record. In addition, O enhouse is factually distinguishable and

| ogically inapplicable. In denhouse, the Tenth Crcuit addressed

1342 F.3d 1560, 1579 (10th Cir.1994).

1A determ nati on whether the plain-error standard applies
IS unnecessary, as the argunent advanced is not supported by the
cited case law and is otherw se frivol ous.
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an instance in which the district court went beyond the
adm ni strative record to decide the adm nistrative case before it,
| eading the appeals court to hold that summary judgnent was an
i nappropri ate nechani smfor deciding adm nistrative cases.!® Here,
the district court did not go beyond the adm nistrative record,
neither is that the basis for Grling's contention that the summary
judgnent standard is inappropriate. On the contrary, Grling
contends that the district court did not delve deeply enough into
the admnistrative record, not that the district court reviewed
matters not considered by the Secretary which were outside of the
record.

We have consistently upheld, wthout coment, the use of
sunmary judgnent as a nechani sm for review of agency deci sions. 6
Qur practice is supported by the comentators.

The summary judgnent procedure is particularly appropriate in

cases in which the court is asked to review or enforce a

deci sion of a federal adm nistrative agency. The explanation

for thisliesinthe relationship between the summary judgnent
standard of no genuine issue as to any material fact and the
nature of judicial review of admnistrative decisions....

[T]he adm nistrative agency is the fact finder. Judi ci al

review has the function of determning whether the

adm ni strative action is consistent with the | awthat and no
nore. '

As Grling presents no conpelling argunent for changing this

15See A enhouse, 42 F.3d at 1579-80.

16See Sun Towers, Inc. v. Heckler, 725 F.2d 315, 317, 325-26
(5th Gr.1984); Baker v. Bell, 630 F.2d 1046, 1054 (5th
Cir.1980).

1710A CHARLES ALAN WRI GHT, ARTHUR R. M LLER & MARY KAY KANE, FEDERAL
PrRACTI CE AND PROCEDURE:  Civil 2d 8§ 2733 (1983) (internal quotations
and footnotes omtted; enphasis added).
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practice, we decline the invitation to do so.
B. The Secretary's Decision

W will not reverse the Secretary's decision unless it is
arbitrary, capricious, an abuse of discretion, not in accordance
with law, or unsupported by substantial evidence on the record
taken as a whole.!® Substantial evidence is " "nobre than a nere
scintilla. It means such rel evant evidence as a reasonable mnd
m ght accept as adequate to support a conclusion.' "?°

Grling argues that the district court's decision was not

based on a "thorough" discussion of the decision by the PRRB and
t he subsequent reversal of that decision by the Secretary. The
expertise of the PRRB and the HCFA Adm nistrator are deened
equi val ent, even when the latter reverses the forner.?

Grling contends that the district court erred by not
reviewing the PRRB's decision that Grling had provided adequate
records. Al t hough deened equal in expertise with the PRRB, the

Secretary neverthel ess has the option of making the final decision,

and hers is the only one that is subject to judicial review 2

185 U.S.C. 8 706; See Sierra Medical Center v. Sullivan,
902 F.2d 388, 390-91 (5th G r.1990); Sun Towers, 725 F.2d at
325- 26.

Ri chardson v. Perales, 402 U.S. 389, 401, 91 S. . 1420,
1427, 28 L.Ed.2d 842 (1971) (citation omtted).

20Sun Towers, 725 F.2d at 326; Homan & Crinen, Inc. V.
Harris, 626 F.2d 1201, 1205 (5th Cr.1980), cert. denied, 450
U S 975, 101 S.C. 1506, 67 L.Ed.2d 809 (1981).

2lSee Homan, 626 F.2d at 1205 ("the ultimate decision of the
agency is controlling."); 42 U S. C 8 139500(f)(1) (West 1992)
("A decision of the Board shall be final unless the Secretary ...
reverses, affirnms, or nodifies the Board' s decision.").
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Congress charged the Secretary wth the primary
responsibility for interpreting the cost reinbursenment provisions
of the Medicare Act, so courts accord particular deference to her
interpretation of Medicare legislation.?2 Courts are required to
"give substantial deference to an agency's interpretation of its
own regul ations."? Therefore, "unless an "alternative reading is
conpelled by the regulation's plain |anguage or by other
indications of the Secretary's intent at the tinme of the

regul ation's promnul gation,' we nust defer to the Secretary's
i nterpretation.?

The provider bears the burden of mintaining financial
records and statistical data sufficient for proper determ nation of
costs payabl e under the program 2 The Secretary found that, under
the applicable regulations, Grling bore the burden of verifying
the data used in conputing allowable costs, and that Grling had
failed to carry that burden. The Secretary is not permtted to
i ssue paynents to a provider unless the provider "has furnished

such information as the Secretary may request in order to determ ne

the anmounts due...."?t "The principles of cost reinbursenent

2?Batterton v. Francis, 432 U. S. 416, 425, 97 S.C. 2399,
2405, 53 L. Ed.2d 448 (1977); Sun Towers, 725 F.2d at 325-26.

2Thomas Jefferson, --- U S. at ----, 114 S.Ct. at 2386
(citations omtted).

2Thomas Jefferson, --- U S at ----, 114 S.Ct. at 2386
(citations omtted).

2542 C.F.R § 413.20(a).
2642 U.S.C. § 1395g(a) (West 1992).
9



require that providers maintain sufficient financial records and
statistical data for proper determ nation of costs payabl e under
the program"? These financial records nust be "capable of
verification by qualified auditors” and "in sufficient detail to
acconpl i sh the purposes for which it is intended."?® A provider's
own cost accounting systemis "only the first step in the ultinmate
determ nation of reinbursable costs."?° Anot her step in the
ultimate determnation of reinbursable costs involves the
internediary's PS & R
As part of the reinbursenent process, internediaries are
required to report all Medicare charges submtted by a
provider along wth any reinbursenent for those charges in
Provider Statistical and Reinbursenent Reports ("PS & R
reports"), conpiled quarterly. Internediaries nust use these
reports to check anmbunts on a provider's annual cost report.
I nt ermedi ari es nust al so send the provider a Provider Summary
Report for the PS & R reports used by the internediary. The
provider is then afforded the opportunity to furnish proof
that the summary is inaccurate. |If the provider fails to show
any i naccuracies, the internediary will thenrely on the PS &
Rreport to adjust the charges reported in the provider's cost
report. 30
| nternedi aries, such as Prudential and Blue Cross of |owa, have
been directed by the Secretary to use the information in the PS &
R "unl ess the provider furnishes proof that inaccuracies exist."3!

In an attenpt to prove the PS & R information inaccurate,

2742 C.F.R § 413.20(a).
2842 C.F.R § 413.24(a), (c).

2Ghal al a v. Guernsey Menorial Hosp., --- US ----, ----
115 S. . 1232, 1236, 131 L.Ed.2d 106 (1995).

3°Medi cal Rehabilitation Services, 17 F.3d at 835.
3IMEDI CARE | NTERVEDI ARY MANUAL ("M M') 8§ 2242.
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Grling proffered a billing transmttal |og that could not be
reconciled because the period for reprocessing had expired.
Grling also provided clains information that it had reconstructed
from a conputer billing | og. Grling did not contest that the
period for reprocessing had expired; rather it explained that it
was unable to reconstruct all of the billing information for the
pertinent period fromthe conputer tapes. Regarding the accuracy
of Grling's information, a controller for Grling stated that
"[wW e were unable to | ocate a coupl e of periods during the year]|.]
[Al]s well, sonme of the data on the tapes was danaged and t herefore
unretrievable.” As noted by the district court, the sum of the
evidence provided to Prudential by Grling in an effort to rebut
the PS & R consisted of four pages titled "FY 1986
Reconciliations."

Moreover, an audit coordinator for Blue Cross of |owa
testified before the PRRB that the information provided by Grling
was insufficient to enable an internmediary to determ ne the nunber
of allowable hone visits, and that there was no way to reconcile
the clains. Failure to provide records susceptible of being
audited all ows the Secretary to deny reinbursenent. Thus Grling's
failure to submt docunentation to enable the internediary to
determ ne Medicare charges accurately is sufficient cause for
reliance on the PS & R Reports. The Secretary's decision to rely
on the PS & R Reports, rather than on Grling's recreated and
admttedly inconplete data, is supported by substantial evidence.

As the regul ations and MM § 2242 pl ace the burden of maintaining

11



records on the provider, the Secretary's decision not to relieve
Grling of the burden was neither arbitrary nor capricious. For
the foregoing reasons, the sunmary judgnment of the district court
is, in all respects,

AFFI RVED.
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