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Appeal from the United States District Court for the Western
District of Texas.

Bef ore REAVLEY, GARWOOD and BENAVI DES, Circuit Judges.

REAVLEY, Circuit Judge:

Thi s appeal concerns whether a Texas "any w lling provider"
statute applicable to pharmacies is preenpted by the Enployee
Retirenment Incone Security Act (ERISA).!? The Texas Pharnmacy
Association (TPA) and several pharmacies brought suit in Texas
state court seeking a declaratory judgnent that the statute conpels
appel l ant Prudential |nsurance Conpany of Anerica (Prudential) to

contract with any pharmacy in Texas willing to accept Prudential's

29 U. S.C 88§ 1001-1461.



contractual ternms and conditions. Prudential renoved the case to
federal court, claimng that the statute is preenpted by ERI SA
The district court ruled by summary judgnent that the 1991 statute
is not preenpted because it regulates insurance under ERISA' s
savings clause. W hold that the current statute i s preenpted, but
we agree that the statute prior to 1995 anendnents is not
pr eenpt ed.
BACKGROUND

The essential facts are few and undi sputed. Prudential offers
group health insurance policies to enployers in Texas. It also
contracts to provide adm nistrative services only to self-funded
enpl oyer health plans. For participants and beneficiaries of both
types of pl ans—+he enployees and their covered famly
menber s—Prudent i al mai ntai ns several health care networks,
i ncl udi ng pharnmacy networks. In these networks, Prudenti al
contracts with certain pharmacies and allows participants to fil
their prescriptions at these pharmaci es at predeterm ned di spensi ng
fees and drug prices. Prudential clains that the networks provide
for quality control and | ower prices.

In 1991, the Texas legislature passed an "any wlling
provider" statute pertaining to pharnacies. The statute was
anended in 1995 and now provides in part:

Sec. 2. (a) A health insurance policy or managed care plan ...
may not :

(1) prohibit or Iimt a person who is a beneficiary of the
policy fromsel ecti ng a pharnmacy or pharnmaci st of the person's
choice to be a provider wunder the ©policy to furnish
phar maceuti cal services offered or provided by that policy or
interfere with that person's selection of a pharnmacy or
phar maci st ;



(2) deny a pharmacy or pharnmacist the right to participate as
a contract provider under the policy or plan if the pharnmacy
or pharmaci st agrees to provide pharmaceutical services that
meet all ternms and requirenents and to include the sane
adm nistrative, financial, and professional conditions that
apply to pharnmaci es and pharnaci sts who have been desi gnated
as providers under the policy or plan;
(3) require a beneficiary of a policy or participant in a plan
to obtain or request a specific quantity or dosage supply of
phar maceuti cal products.?
The enphasi zed portions of the statute were added by the 1995
anendnents. The anendnents al so added a section broadly defining

a "managed <care plan" to include a health nmaintenance
organi zation, a preferred provider organization, or another
organi zati on that, under a contract or other agreenent entered into
wth a participant in the plan ... provides health care
benefits...."3

The parties argue the effect of the 1995 statute in this
appeal and, unl ess otherw se announced, it is that current statute
we w |l discuss.

The effect of the statute is that any pharmacist willing to
abide by the terns of a Prudential network contract nust be
admtted to the network. The statute declares void any provision
of a health insurance policy or managed care plan that conflicts
with it.* The statute does however exenpt from the

any-w | [ ing-provider requirenent "a self-insured enpl oyee benefit

plan that is subject to [ERISA]."®

Tex. INs. CobE ANN. art. 21.52B, 8§ 2 (West Supp. 1997).
d. § 1(6).

‘1d. 8§ 3.

°ld. § 5.



DI SCUSSI ON
A. ERISA's Preenption d ause
Prudential argues that the Texas statute is preenpted by
ERISA. W agree that the current statute is preenpted. ERISA' s
preenption clause provides that it preenpts any and all state | aws
which "relate to" an ERI SA benefit plan.® The Suprene Court has
held that this preenption clause is "deliberately expansive"’ and
that a state lawrelates to an ERISA plan "if it has a connection
with or reference to such a plan."8 W have held that the
preenption clause "is to be construed extrenely broadly."?®
As the district court found and as the TPA concedes, the state
statute relates to ERI SA benefit plans under the preenption cl ause.
Garden vari ety enpl oyer health i nsurance pl ans, which are regul ated

by the Texas statute, are "enployee benefit plans" under ERI SA

defined to include "any plan ... established or maintained by an
enpl oyer ... for the purpose of providing ... through the purchase
of insurance or otherwse ... nedical, surgical, or hospital care
or benefits, or benefits in the event of sickness...." In CIGNA

629 U.S.C. § 1144(a).

'Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 46, 107 S.C
1549, 1552, 95 L. Ed.2d 39 (1987).

8Shaw v. Delta Air Lines, Inc., 463 U S. 85, 96-97, 103
S.Ct. 2890, 2900, 77 L.Ed.2d 490 (1983).

°Corcoran v. United HealthCare, Inc., 965 F.2d 1321, 1328
(5th Cr.), cert. denied, 506 U S. 1033, 113 S. C. 812, 121
L. Ed. 2d 684 (1992).

1029 U.S.C. § 1002(1) (A).



Heal t hpl an of Louisiana v. Louisiana,?! discussed below, we held
that a Louisiana any-willing-provider statute fell wthin the
preenption clause. As with the Louisiana statute at issue in
CIGNA, the Texas statute relates to ERI SA plans because it
"elimnates the choice of one nethod of structuring benefits, " by
prohibiting plans from contracting w th pharmacy networks that
exclude any willing provider.
B. ERI SA's Savings C ause
1. The Current Statute

Al though the state statute relates to ERI SA benefit plans
under ERISA's preenption clause, the TPA argues that it
nevertheless is not preenpted because of ERI SA s savings cl ause,
whi ch provides that "nothing in this title shall be construed to
exenpt or relieve any person from any law of any State which
regul ates i nsurance...."' The TPA contends that the statute, which
exenpts enpl oyer self-insured ERI SA plans, falls within the savings
cl ause.

W hold that the statute does not fall wthin the savings

clause, as this result is conpelled by our recent decision in

Cl GNA, where we held that a Loui siana any-willing-provider statute

did not fall within the savings clause. The Louisiana statute

provided that any willing provider may join a preferred provider
1182 F.3d 642 (5th Cr.), cert. denied, --- US. ----, 117

S.Ct. 387, 136 L.Ed.2d 304 (1996).
121 d. at 647-49.
13 d. at 648.
1429 U S.C. § 1144(b)(2)(A).



organi zation if he agrees to the terns and conditions of the
contract between a preferred provider organization and its health
care providers.™ W followed the test given in Metropolitan Life
Ins. Co. v. Massachusetts?® in deciding whether the statute fel
wi thin the savings cl ause:

In [Metropolitan Life ], the Suprenme Court delineated the
requi renents that a statute nust neet to cone within the
i nsurance facet of the savings clause. As we have noted in
prior opinions, the Court took a conjunctive two-step
approach: "First, the court determ ned whether the statute in
question fitted the comon sense definition of insurance
regul ation. Second, it |ooked at three factors: (1) Wether
the practice (the statute) has the effect of spreading the
policyhol ders' risk; (2) whether the practice is an integral
part of the policy relationship between the insurer and the
insured; and (3) whether the practice is limted to entities
within the insurance industry. If the statute fitted the
common sense definition of insurance regul ation and the court
answered "yes' to each of the questions in the three part
test, then the statute fell wthin the savings clause
exenpting it fromERI SA preenption.” Thus, if a statute fails
either to fit the comon sense definition of insurance
regul ation or to satisfy any one el enent of the three-factor
Metropolitan Life test, then the statute is not exenpt from
preenption by the ERI SA i nsurance savi ngs cl ause. '’

We held that the statute was preenpted because it did not neet
the third requirenent of the three-part test, that it apply
exclusively to entities within the insurance industry:

When we begin to apply that test to Louisiana's Any WIIling
Provider Statute, we may start and finish with the third

factor of the Metropolitan Life test: On its face,
Loui siana's statute obviously is not "limted to entities
Wi thin the insurance i ndustry." Even though the statute lists

i nsurers as one group covered by its terns, it al so specifies,

LA REV. STAT. ANN. 8§ 40:2202(5)(c) ("No licensed provider
who agree to the terns and conditions of the preferred provider
contract shall be denied the right to beconme a preferred provider
to offer health services within the limts of his |icense.").

16471 U.S. 724, 105 S. Ct. 2380, 85 L.Ed.2d 728 (1985).

YCIGNA, 82 F.3d at 650 (quoting Tingle v. Pac. Miut. Ins.
Co., 996 F.2d 105, 108 (5th Cir.1993)).



in a non-exclusive list, that it applies to "self-funded
organi zations, Taft-Hartley trusts, or enpl oyers who establish
or participate in self funded trusts or prograns,"” as well as
"health care financiers, third party admnistrators,
providers, or other internediaries.”" As the statute fails to
nmeet the third factor of the Metropolitan Life test, we affirm
the district court's holding that the statute is not saved
from preenption by the insurance exception of 8§ 514(b) of
ERI SA. 18

Appl yi ng the sane anal ysis, the Texas statute in the present
case does not fall within the savings clause because it is not
limted to entities within the insurance industry. | nstead, it
al so applies to health mai ntenance organi zations (HMXs), preferred
provi der organi zati ons (PPOs), and ot her organi zati ons that provide
health care services. Indeed, since the statute defines managed
care providers to include HMOs, PPGCs or "anot her organi zati on" that
provides health care benefits, it applies to ERI SA benefit plans
t hensel ves. The "deener provision" of ERISA prohibits treating
ERI SA enpl oyee benefit plans thensel ves as being engaged in the
busi ness of insurance. It states that "an enpl oyee benefit plan

[shall not] be deened to be an insurance conpany or to be
engaged i n the busi ness of insurance ... for purposes of any | aw of
any State purporting to regul ate i nsurance conpanies...."?

Several exanpl es denonstrate that the statute is not directed
exclusively to insurers. If an individual, outside of his
enpl oynent, signs up with an HMO, he may or may not have i nsurance,
yet under the statute the HMO would be subject to the

any-wi | [ ing-provider provision. Simlarly, aself-insured enpl oyer

18CI GNA, 82 F.3d at 650.
1929 U.S.C. § 1144(b)(2)(B).



is not subject to the any-willing-provider provision, but if the
enpl oyer signed up with an HMO or PPO, those organi zati ons woul d be
subject to the statute, even if there is no insurance conpany
i nvol ved. If a group of pharnmacies wanted to offer discount
prescription services to an enpl oyer or other organization, such a
group woul d constitute a PPO or "ot her organi zation" subject to the
any-w | [ ing-provider requirenent, whether or not an insurance
conpany was involved. And if an enployer offered a nedical plan
t hrough an i nsurance conpany that did not pay for prescriptions,
but wanted to contract with a pharmacy to provide prescription
services outside of the insurance plan, the enployer would be
subject to the statute. Under the statute, the enpl oyer would be
"anot her organi zation" providing health care benefits and woul d not
be self-insured under the statutory exception to the
pref erred-provi der-provision.

The TPA, in the final footnote of its brief, suggests that if
the statute is preenpted because it does not apply exclusively to
insurers, then we should find preenption only insofar as the
statute regulates non-insurers. Stated another way, the TPA
suggests that the preenpted portions of the statute are severable.
We reject this argunent for three reasons. First, CCGNAinplicitly
rejected this argunent. It did not hold the statute valid as to
PPCs offered by or affiliated wth insurers. Second, our court has
recogni zed as an i ndependent requirenent for the applicability of
the savings clause that the state statute "be limted to entities

within the insurance industry."?2 This requirenent would be

20CI GNA, 82 F.3d at 650; Tingle, 996 F.2d at 108.



meani ngl ess if a court could sinply sever out those portions of the
statute which applied to noninsurance entities.

Third, the Texas statute is not severable because it so
states. \Wether portions of a state statute found to contravene
federal |aw are severable is a question of state law. 2?2 The Texas
statute, as originally enacted in 1991, provides that "[i]f any
provision of this Act or if application to any person or
circunstance is held invalid, this entire Act is invalid and to
that end the provisions of this Act are not severable."? There is
no indication in subsequent anmendnents to the statute that this
provi si on does not continue to express the intention of the Texas
| egi sl ature. Under the Texas Code Construction Act, a Texas
statute should be deened severable if the invalidity of one
provi sion does not affect the other provisions, unless it has an
express provision for severability or nonseverability.?® Here there
IS an express nonseverability provision.

W note an irony in the result reached. |nsurance conpanies
wer e no doubt the principal proponents of the McCarran-Ferguson Act
(disguised infra) and the ERI SA savings cl ause, because they did
not want federal regulation of their industry. Here, however, the
I nsurance conpany i s argui ng agai nst state regulation and in favor
of federal preenption. There is roomto doubt if ERISA' s drafters

intended that it would preenpt any-willing-provider statutes. W

2lUnited States Dep't of Treasury v. Fabe, 508 U. S. 491,
508-10 & n. 8, 113 S. . 2202, 2212 & n. 8, 124 L.Ed.2d 449
(1993).

22TeEX. INs. CoDE ANN. art. 21.52B note (West Supp. 1997).

B3Tex. Gov' T Cobe § 311. 032.



neverthel ess conclude that the result in this case is conpelled by
the unm stakable breadth of ERI SA preenption recognized by the
Suprene Court. A different result wll require further guidance
fromthe Suprene Court or further action from Congress.
2. The Prior Statute

We question whether a ruling on the validity of the old
statute is of nmuch value to the parties, but note that the 1995
anendnents apply only to "an insurance policy or evidence of
coverage under a nmanaged care plan that is delivered, issued for
delivery, or renewed on or after January 1, 1996."2* Conceivably
there are unexpired contracts covered by the old statute.

We conclude that the old statute is not preenpted by ERI SA
Under the first step of the Metropolitan Life test, discussed
supra, we are satisfied that the statute fits within the common
sense definition of insurance regulation. It directly regul ates
the terns of health insurance policies that can be offered in
Texas, by, anong other things, disallowing (1) policies that
prohibit a beneficiary from selecting a pharmacy of the
beneficiary's choice, (2) policies that deny willing pharnmacists
fromparticipating as a contract provi der under the policy, and (3)
policies that require a beneficiary of a policy to obtain or
request a specific quantity or dosage supply of pharnmaceutical
products.

The second step in Metropolitan Life | ooks to three factors.
The second factor-whether the statute regul ates an i ntegral part of

the policy relationshi p between the i nsurer and t he i nsured—+s net,

24TEX. INs. CoDE ANN. art. 21.52B note (West Supp. 1997).



since the statute directly regulates which pharmacist the
beneficiary can select, and the quantity or dosage supply of
phar maceuti cal products. The third factor is also net, since,
unlike the statute in CIGNA, the old statute is limted to
i nsurance policies. It does not regulate entities outside the
i nsurance industry. The first factor—whether the practice has the
effect of spreading the policyholders' risk—+equires further
anal ysi s. Prudential argues that this requirenent is not net,
particularly in light of the Suprenme Court's decisionin Goup Life
& Health Ins. Co. v. Royal Drug Co.?

I n Royal Drug, an appeal fromthe Fifth Grcuit, the plaintiff
phar maci es sued Blue Shield, an insurance conpany, for antitrust
violations. Blue Shield clainmed that its actions were exenpt from
the antitrust | aws under the MCarran-Ferguson Act.

In determning the scope of the ERISA savings clause, the
Suprene Court has turned to case law interpreting the MCarran-
Ferguson Act.?® This Act provides that state laws "regul ating the
busi ness of insurance" are not preenpted by federal |aw. ? W have
hel d t hat deci di ng whet her ERI SA' s savi ngs cl ause exenpts i nsurance
regulation from preenption involves the sane analysis used in
deciding whether the regulation concerns the "business of
i nsurance" under the MCarran-Ferguson Act. "The [ERI SA] savi ngs

clause preserves the right of States, given by the MCarran-

440 U. S. 205, 99 S.Ct. 1067, 59 L.Ed.2d 261 (1979).

6pj | ot Life Ins. Co. v. Dedeaux, 481 U S. 41, 48, 107 S.C
1549, 1553, 95 L. Ed.2d 39 (1987).

2715 U.S.C. § 1012.



Ferguson Act, to regulate the "business of i nsur ance.'
Consequently, to determ ne whether a State lawis exenpt fromERI SA
preenption, a court should exam ne the neaning of the phrase
"busi ness of insurance' in the MCarran-Ferguson Act."?8

In Royal Drug, Blue Shield had entered into pharnacy
agreenents with participating pharmacies in Texas, as Prudenti al
has done in the present case. The agreenents fixed prices and the
met hod of reinbursenent to the pharnmacies. Insureds who went to
participating pharmacies paid only $2 per prescription, and the
pharmaci es were then rei nbursed by Blue Shield. |If on the other
hand the insured selected a pharmacy which did not have an
agreenent with Blue Shield, he was required to pay the full cost
and t hen seek rei nbursenent fromBl ue Shield under a fixed formul a.
Blue Shield offered the pharmacy agreenents to all [|icensed
pharmacies in the state.?

The Court held that these agreenents were not the business of
i nsurance since they "do not involve any underwiting or spreading
of risk, but are nerely arrangenents for the purchase of goods and
services by Blue Shield."3 The Court further reasoned that "the
busi ness of insurance relates to the contract between the insurer
and the insured,"” and that the agreenents in issue were separate

contractual arrangenents between Bl ue Shield and pharnacies. 3!

2Gahn v. Allstate Life Ins. Co., 926 F.2d 1449, 1453 (5th
Cir.1991) (citations omtted).

»Royal Drug, 440 U.S. at 209, 99 S.C. at 1072.
0]d. at 214, 99 S.Ct. at 1075.
31d. at 215-216, 99 S.Ct. at 1075-1076.



We concl ude that Royal Drug is distinguishable. The focus of
the Court in Royal Drug is clear: "The only issue before us is
whet her the Court of Appeals was correct in concluding that these
Phar macy Agreenents are not the "business of insurance' within the
neaning of s 2(b) of the MCarran-Ferguson Act."* The Court's
ruling, in our view, turned on the fact that "[t]he Pharnmacy
Agreenents are not "between the insurer and the insured,' "2 and
the Court explained that "[t]his is not to say that the contracts
of fered by Blue Shield to its policyhol ders, as distinguished from
its provider agreenents with participating pharmacies, nmay not be
t he "business of insurance' within the neaning of the Act."3*

Unli ke the third-party pharmacy agreenents in Royal Drug, the
prior Texas statute directly regulated the terns of the insurance
policy between the insurer and the insured. Both Metropolitan Life
and Royal Drug explain that in enacting the MCarran-Ferguson Act
Congress was concerned with: "The rel ati onshi p between the i nsurer
and insured, the type of policy which could be issued, its
reliability, interpretation, and enforcenent—+these were the core of
t he "busi ness of insurance.' "3 Metropolitan Life goes onto state
that "[nJor is there any contrary case authority suggesting that

laws regulating the terns of insurance contracts should not be

2|d. at 210, 99 S.Ct. at 1072.
3 d. at 216, 99 S.Ct. at 1075.
d. at 230 n. 37, 99 S.Ct. at 1082 n. 37.

®Metropolitan Life, 471 U S. at 744, 105 S.Ct. at 2391
(quoting SEC v. National Securities, Inc., 393 U S. 453, 460, 89
S.Ct. 564, 568-69, 21 L.Ed.2d 668 (1969); enphasis supplied in
Metropolitan Life); Royal Drug, 440 U S. at 215-16, 99 S. C. at
1075) .



understood as | aws that regul ate insurance."3®

The prior Texas statute regul ated the type of policy which an
insurer could offer in Texas. On this basis we find Royal Drug
di stingui shable. Further, we believe that the statute would affect
t he spreadi ng of risks anong policyhol ders and therefore neets the
first requirenment of the Metropolitan Life three-part test. By
requiring policies to give the beneficiary the option of obtaining
phar maceuti cal services from any pharnmacy, and requiring pharnmacy
networks to admt any wlling provider, we believe that the prior
statute i nfluenced which costs were ultimately borne by the insurer
and whi ch were borne by the beneficiary, and whet her insurers would
be willing to offer pharnmacy coverage at all.

In this regard, we agree with the reasoning of the Fourth
Crcuit in Stuart Crcle Hospital Corp. vVv. Aetna Health
Managenment . ®7 In that case the court held that a Virginia
any-w | [ i ng-provider statute regulating PPOs was not preenpted by
ERI SA. The court held that the statute had a sufficient effect on
the spreading of policyholders' risk to satisfy the Metropolitan
Life test:

| f a PPO unreasonably restricts the providers of treatnent,

even though they neet the insurer's standards, it denies an

insured the choice of doctor or hospital that may best suit
the i nsured' s needs, unless theinsuredis willing and able to
pay all or part of the cost of the doctor or hospital that is
not preferred by the insurer. This is a restriction of the

insured's benefits. By its prohibition against unreasonabl e

restriction of providers, the Virginia statute spreads the

cost conponent of the policyholder's risk anong all the
i nsureds, instead of requiring the policyholder to shoul der

Metropolitan Life, 471 U S. at 744, 105 S.Ct. at 2391
(enphasis in original).

37995 F.2d 500 (4th Cir.1993).



all or part of this cost when seeking care or treatnent from

an excluded doctor or hospital of his or her choice....

[A]l though facially the statute only directly affects

providers, it indirectly affects the insured s choice of

provi der and the consequent cost to the insured if he or she

deens an excluded provider to be better qualified for

treatnent of a specific illness or accident. In this way it

affects the risk that an insured nust bear. 38
We agree with this analysis, and note that the prior Texas statute
had an even nore direct effect on the policyholder's choice of
provider. Unlike the Virginia statute, the Texas statute expressly
mandat ed t hat i nsurance policies cannot "prohibit or limt a person
who is a beneficiary of the policy from selecting a pharnmacy or
phar maci st of the person's choice to be a provider under the policy
to furnish pharmaceutical services offered or provided by that
policy or interfere with that person's selection of a pharnmacy or
phar maci st. "3°

CONCLUSI ON

The judgnent of the district court is affirmed insofar as it
held that the statute, prior to the 1995 anendnents, was not
preenpted by the federal ERI SA statute. For the reasons expl ai ned
above, however, we hold that the current version of the statute is

pr eenpt ed.
AFFI RVED AS MODI FI ED.

% d. at 503-04.

9TEX. INs. CooE ANN. art. 21.52B, 8§ 2(a)(1) (West Supp.1997).
Thi s subsection was not changed by the 1995 anendnents.



