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EMLIOM GARZA, Crcuit Judge:

National Union Fire |Insurance Conpany ("National Union")
sought a declaratory judgnent that it had no duty under a contract
of insurance to defend or indemify Canutillo |Independent School
District ("Canutillo") against certain clainms brought by third
parties. Canutillo counterclained for breach of those duties,
breach of the duty of good faith and fair dealing, gross
negligence, and violations of the Texas |nsurance Code and the
Texas Deceptive Trade Practices Act ("DTPA"). After realigningthe
parties, the district court granted partial summary judgnent in
favor of Canutillo on the duties to defend and indemify, and a
jury awar ded damages in favor of Canutillo on the remaini ng cl ai ns.
Nat i onal Uni on now appeals. W reverse both the district court's
grant of summary judgnent and the jury award and render judgnment in

favor of National Union.



Canutillo purchased a School Leaders Errors and Om ssions
Policy ("Policy") fromNational Union. Under the Policy, Nationa
Union agreed to indemify Canutillo for damages resulting from
certain legal clains against it and to defend any action or suit
agai nst Canutill o covered by the Policy.

In 1991, the parents of five second-grade girls alleged that
their <children had been sexually abused by Tony Perales
("Perales"), a health and physical education teacher at Canutillo
El enentary School. Perales was later tried and convicted for his
of fenses. The fact of Perales's sexual nolestation is undisputed
in this appeal.

Canutillo notified National Union of the abuse and requested
that it defend Canutillo against any potential lawsuits by the
famlies of the victins. Prior to the onset of litigation, the
famlies offered to settle all clains against Canutillo for $30, 000
per famly, or a total of $150,000. Canutillo rejected the
settlenment, and the famlies filed suit agai nst the school district
in the Western District of Texas asserting clains under state | aw
and 42 U.S.C. § 1983. The lawsuit was styled Mendoza v. Canutillo
|.S.D., CGvil Action No. EP-91-CA-322 (WD.Tex.) ("Mendoza ").
Canutillo then contacted National Union and again denmanded t hat
National Union defend it wunder the Policy. Nat i onal Uni on,
however, denied coverage and refused to assune representation,
expressly relying on the Policy's exclusions for clains arising out
of crimnal conduct, assault, battery, and bodily injury.

Nat i onal Union consulted attorney Janes L. Gal | agher



("Gallagher") for an expert opinion as to whether the Policy
covered the Mendoza cl ains. Gal | agher concluded that Nationa
Union did not have a duty to defend Canutill o under the Policy and
recommended that National Union file a declaratory judgnent action.
Rather than file such an action imrediately, however, Nationa
Union offered to defend Canutillo, provided that Canutillo waive
any bad faith clains against it. Canutillo, however, declined the
offer and proceeded to defend the litigation wthout National
Uni on's representation.

The Mendoza plaintiffs twice anmended their conplaint during
the course of the litigation. The second anended conplaint
abandoned the state law tort clainms and the 8 1983 cl ai m agai nst
Canutillo, asserted a 8 1983 claim against Perales, and sought
damages as well as declaratory and injunctive relief against
Canutillo under Title I X of the Education Amendnents of 1972, 20
U S.C. 88 1681-1688.! G ven the substantial differences between
the first and second anended conplaints, National Union again
consul ted Gal | agher concerning its duties and liabilities under the
Policy. Gallagher concluded that while the Policy did not cover
suits for noney danmages arising out of Perales's sexual abuse

Nati onal Union had a duty to defend Canutillo on the basis of the

'During the pendency of the Mendoza litigation, the Suprene
Court in Franklin v. GMnnett County Public Schools, 503 U S. 60,
112 S. . 1028, 117 L.Ed.2d 208 (1992), ruled that a plaintiff may
recover noney damages for a teacher's sexual abuse of a student in
a private cause of action under Title | X
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nonpecuni ary clains asserted under Title |X?2 Nat i onal Uni on
therefore assunmed Canutillo's defense for the remminder of the
litigation, but reserved its right to seek a declaratory judgnent
Wth respect to its duty to indemify Canutillo.

Canutillo settled the Mendoza clains on the eve of trial for
a total of $1,040, 000. Canutillo paid $40,000 in partial
satisfaction of the judgnent, and National Union purchased the
remai nder of the judgnment from the Mendoza plaintiffs for $1
mllion. National Union thus stepped into the shoes of the Mendoza
plaintiffs and becane a judgnent creditor of Canutillo. The
settl enment agreenent conditioned National Union's right to recover
the $1 million paid in purchase of the judgnent on the outcome of
a subsequent decl aratory judgnent action.

National Union exercised its right under the settlenent
agreenent and filed a declaratory judgnment action against
Canutill o. Canutillo counterclainmed seeking (1) a judgnent
declaring that the Policy covers the Mendoza clains; (2) contract
damages, including both the costs of defending the Mendoza cl ai ns
bef ore National Union assunmed Canutillo's defense and the $40, 000
paid in partial satisfaction of the settlenent; and (3) noney
damages for National Union's alleged breach of the duty of good

faith and fair dealing and viol ati ons of the DTPA and article 21.21

2Endor senent 41267 to the Policy expanded Canutillo's coverage
by deleting exclusion (d) of the standard printed policy.
Exclusion (d) provided that the Policy "does not apply to any
clains for nonpecuniary relief; however, the Conpany shall defend
such clains in accordance with Insuring Agreenment 2 subject to an
aggregate limt of $100, 000."



of the Texas Insurance Code. The district court realigned the
parties, casting Canutillo as plaintiff and National Union as
def endant .

Both parties noved for summary judgnent on the issues of
whet her National Union had a duty to defend Canutillo prior to the
filing of the second anended conpl ai nt and whet her National Union
had a duty to indemify the school district for danmages paid in
settlenment of the action. One week before trial, the district
court, w thout opinion, entered partial summary judgnent in favor
of Canutillo on both issues.

The case therefore proceeded to trial on the renmaining i ssues
of contract damages, alleged breaches of the duty of good faith and
fair dealing, and for violations of the Insurance Code and the
DTPA. The jury found against National Union on every issue and
found that the insurer had acted with gross negligence in refusing
to represent to the school district. The jury awarded actua
damages of $33,162 for Canutillo's defense costs, $40,000 for its
share of the Mendoza settlement, and nore than $7 mllion in
puni ti ve damages.

After the verdict, National Union noved for reconsideration of
the district court's sunmary judgnent rulings. The court w thdrew
its earlier orders and i ssued an opi nion that again granted sumary
judgnent in Canutillo's favor on the duty-to-defend i ssue. Noting
that the duty to indemify, wunlike the duty to defend, 1is
determned by the actual facts that wunderlie and result in

liability, the court reopened the record and ordered the parties to



submt further evidence and briefing. After consideration of the
parties' subm ssions, the court issued a second opinion granting
summary judgnent in favor of Canutillo on the issue of Nationa
Union's duty to indemnify. Canutillo Indep. School Dist. wv.
National Union Fire Ins. Co., 900 F. Supp. 844 (WD. Tex. 1995). The
court then entered |udgnent in favor of Canutillo for
$7,173,791.51, plus attorneys' fees. National Union filed notions
for judgnent as a matter of law and for a newtrial, both of which
the court denied. National Union now appeals.

I

National Union first contends that the district court

i nproperly granted Canutillo's notions for partial summary judgnent
on the duty to defend and the duty to indemify.

A

W review a grant of sunmary judgnent de novo. Hanks v.
Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th
Cir.1993). The district court's interpretation of an insurance
contract is a question of |law that we also review de novo.
Principal Health Care of La., Inc. v. Lewer Agency, Inc., 38 F.3d
240, 242 (5th Cir.1994); F.D.I.C v. Mjalis, 15 F.3d 1314, 1319
(5th Gir.1994).

Texas rules of contract interpretation control in this
diversity case. See Amica Miut. Ins. Co. v. Hoak, 55 F.3d 1093,
1095 (5th Gr.1995); WMatter of Haber Gl Co., Inc., 12 F.3d 426,
443 (5th Cir.1994); TeEx. INs. CooE ANN. art. 21.42 (\West 1981). Under

Texas law, the interpretati on of insurance contracts i s governed by



the sane rules that apply to contracts generally. Forbau v. Aetna
Life Ins. Co., 876 S.W2d 132, 133 (Tex.1994). The terns used in
an insurance policy are to be given their ordinary and generally
accept ed neani ng, unl ess the policy shows that the words were neant
in a technical or different sense. Security Miut. Cas. Co. .
Johnson, 584 S.W2d 703, 704 (Tex.1979). The contract is to be
considered as a whole, with each part given effect and neaning.
For bau, 876 S.W2d at 133.

When consi dering the propriety of a grant of summary judgnent
in a case involving the construction of an insurance policy, we
must determ ne whether the applicable terns of the policy are
anbi guous. Yancey v. Floyd Wst & Co., 755 S.w2d 914, 0917
(Tex. App. —Fort Worth 1988, wit denied). The determ nation of
anbiguity is a question of law;, "it is only through resolution of
anbiguities through the resort to extrinsic evidence which creates
a question of fact." Brooks, Tarlton, Gl bert, Douglas & Kressler
v. United States Fire Ins. Co., 832 F.2d 1358, 1364 (5th G r.1987).
A contract is anbiguous if it is reasonably susceptible of two
different neanings. Coker v. Coker, 650 S.w2d 391, 393
(Tex.1983). Wen the terns of an insurance policy are clear and
unanbi guous a court may not vary those ternms. Royal Indem Co. v.
Marshall, 388 S.wW2d 176, 181 (Tex. 1965).

Al t hough the insured bears the burden of showing that the
claim against it is potentially wthin the policy's coverage,
Sentry Ins. v. RJ. Whber, 2 F.3d 554, 556 (5th Cr.1993), the

i nsurer bears the burden of establishing that an exclusion in the



policy constitutes an avoidance of or affirmative defense to
coverage. Tex.INs.CopE art. 21.58(b). Exceptions and limtations
in an insurance policy are strictly construed agai nst the insurer.
Kelly Assoc., Ltd. v. Aetna Cas. & Sur. Co., 681 S.W2d 593, 596
(Tex. 1984). Therefore, "we nust adopt the construction of an
exclusionary clause urged by the insured as long as that
construction is not itself unreasonable, even if the construction
urged by the insurer appears to be nore reasonable or a nore
accurate reflection of the parties' intent." Barnett v. Aetna Life
Ins. Co., 723 S.W2d 663, 666 (Tex.1987) (quoting dd over v.
National Ins. Underwiters, 545 S.W2d 755, 761 (Tex. 1977)). These
special rules favoring the insured, however, are applicable only
when there is an anbiguity in the policy; if the exclusions in
guestion are susceptible to only one reasonabl e construction, these
rules do not apply. Puckett v. United States Fire Ins. Co., 978
S.W2d 936, 938 (Tex.1984); National Union Fire Ins. Co. v. Hudson
Energy Co., Inc., 811 S.W2d 552, 555 (Tex.1991).
B

In determ ning whether an insurer has a duty to defend an
insured against a third-party conplaint, Texas courts follow the
"eight corners" or "conplaint allegation" rule. @l f Chem &
Met al I urgi cal Corp. v. Associated Metals & Mnerals Corp., 1 F.3d
365, 369 (5th Cir.1993). This rule "requires the trier of fact to
exam ne only the allegations in the [underlying] conplaint and the
i nsurance policy in determ ning whether a duty to defend exists."”

ld. It is inappropriate to consider "facts ascertai ned before the



suit, developed in the process of the litigation, or by the
ultimate outcone of the suit.” 1d. (quoting Anerican Alliance Ins.
Co. v. Frito-Lay, Inc., 788 S.W2d 152, 153-54 (Tex. App.-ballas
1990, writ disnid)).

The duty to defend arises only when the facts alleged in the
conplaint, if taken as true, "potentially state a cause of action
wthin the terns of the policy." Id. (quoting Continental Sav.
Ass'n v. United States Fidelity & Guar. Co., 762 F.2d 1239, 1243
(5th CGr.) (enphasis in original), opinion anended on other
grounds, 768 F.2d 89 (5th CGr.1985)). An insurer is obligated to
defend an insured as long as the conplaint alleges at |east one
cause of action within the policy's coverage. Rhodes v. Chicago
Ins. Co., 719 F.2d 116, 119 (5th G r. 1983).

The duty to defend is determned by examning the | atest
anended pl eadi ng upon which the insurer based its refusal to defend
the action. Rhodes, 719 F.2d at 120. In the instant case, the
relevant pleading is the first anmended conpl ai nt because Nati onal
Uni on assunmed Canutillo's representation after the second anended
conplaint was fil ed.

In contrast to the duty to defend, the duty to indemify is
not based on the third party's allegations, but upon the actua
facts that underlie the cause of action and result in liability.
Heyden Newport Chem Corp. v. Southern Gen. Ins. Co., 387 S.W2d
22, 25 (Tex.1965); Anerican Alliance, 788 S.W2d at 153-54. In
this case, because the parties settled the Mendoza litigation out

of court, the actual facts resulting in liability were not



ascert ai ned. Therefore, to provide a record for the court, the
parties stipulated that the facts as alleged in the second anended
conpl ai nt were those upon which the district court was to base its
determ nation on the duty to indemify. W, too, nust |limt our
inquiry tothe facts as alleged in the conplaint. Wth these rules
in mnd, we nowturn to the Policy and the pleadi ngs.

The general coverage provision of the Policy (the "Errors and
Om ssions"” clause) obligates National Union to indemify Canutillo
for any damages for which Canutill o may becone | egally obligated to

pay as a result of clainms brought against it by third parties for

any "Wongful Act ... of the Insured or of any other person for
whose actions the Insured is legally responsible...." The Policy,
however,

does not apply: (a) to any claiminvolving allegations of

crimnal acts or omssions; ... (b) to any clains arising out
of (1) false arrest, detention or inprisonnent; ... [or] (3)
assault or battery; ... [and] (c) to any claimarising out of
bodily injury to, or sickness, disease or death of any
person. ...

(enphasi s added).

The Mendoza plaintiffs' original anmended conplaint alleged
five causes of action against the school district and against
i ndi vi dual enpl oyees ot her than Peral es:

(1) a 42 US C 8§ 1983 claim alleging violations of various

Fourteenth Anendnent rights based on the defendants' failure

to prevent Peral es' sexual abuse;

(2) negligence and gross negligence in failing to prevent Perales
sexual abuse;

(3) breach of an affirmative duty to provide for the protection of
the children;

(4) intentional infliction of enotional distress; and
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(5 the tort of detention, based on allegations that the schoo
district held the children against their will and prevented
their escape fromthe sexual abuse by Perales.?

The plaintiffs' second anended conpl ai nt dropped the state lawtort

claims and the 8§ 1983 claim against Canutillo. | nstead, they

asserted a Title | X cl ai magai nst the school district based onits
failure to prevent Perales's abuse and its failure to inplenent
grievance policies and procedures as requi red under the regul ati ons
inmplementing Title I X. 34 CF.R 8 106.8(b) ("A recipient shal
adopt and publish grievance procedures providing for pronpt and
equitable resolution of student and enpl oyee conplaints alleging
any action which would be prohibited by this part").

In its notions for summary judgnent, National Union asserted
that each of the cited policy exclusions supported its refusal to
defend Canutillo and obviated its duty to indemmify it for damages
paid in settlenment of the Title IX claim The district court,
however, hel d that National Union was obligated to defend Canutillo
based on the fourth cause of action—+ntentional infliction of
enotional distress—because (a) a claimfor intentional infliction
of enotional distress does not allege crimnal conduct; (b) it is
uncl ear under Texas | aw whet her nental angui sh constitutes bodily
injury, and any doubt nust be construed agai nst the insurer; and
(c) the actions of the other teachers agai nst whom the claim of
intentional infliction of enotional distress was asserted did not

"arise out of" the conduct of Perales for the purposes of the

The parties do not dispute that exclusion (b)(1) precludes
coverage for the Mendoza plaintiffs' fifth cause of action for
detenti on.
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assault and battery exclusion. In its second sunmary | udgnent
opinion, the court held that National Union nust indemify
Canutill o because the Title | X clai masserted against it arises out
of the omssions of the school district, not Perales's sexua
assaul ts.

At the outset, we note that the sexual assaults constitute
crimnal acts under Texas |aw. Under the plain |anguage of the
policy, any claim "involving" allegations of Perales's crimna
acts is therefore excluded under exclusion (a). Because Perales's
acts also constitute assault and battery,* any claim"arising out

of" his actions is excluded under exclusion (b)(3). Furthernore,
both conplaints allege that the children suffered physical injury
as a result of the sexual nolestation; any claim"arising out of"

that physical injury is also excluded under exclusion (c).®> The

‘A person commits assault and battery when he "intentionally
or know ngly causes physical contact with another when the person

knows or shoul d reasonably believe that the other will regard the
contact as offensive or provocative." Tex. PENAL CoDE ANN. § 22.01(a)
(West  1994); Childers v. A'S., 909 S W2d 282, 292-293

(Tex. App. —Fort Worth 1995, no wit). "The definition of an assault
is the sane whether it is the subject of a crimnal prosecution or
a civil suit for danmages." Hogenson v. WIllians, 542 S.W2d 456,
457 (Tex. App. —Fexarkana 1976, no wit).

The parties dispute whether nental anguish constitutes
"bodily injury" for the purposes of the bodily injury exclusion.
The district court focused on the fact that nmental angui sh does not
constitute "bodily injury" when it held that exclusion (c) did not
apply to the claim for intentional infliction of enotional
di stress. The court relied on our decision in Travel ers Indem Co.
v. Hol loway, 17 F.3d 113, 115 (5th Cr.1994), in which we held t hat
ment al angui sh al one does not constitute "bodily injury" under
Texas | aw. Hol | oway, however, is inapposite in that the conplaint
at issue intinmted no all egati on what soever of physical injury, but
only allegations of enotional anguish and trauna. 1d.; see also
MIler v. Wndsor Ins. Co., 923 S.W2d 91, 97 (Tex. App. —+Fort Wrth
1996, wit requested) ("It is well established that nental anguish
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conplaints are replete with explicit allegations of Perales's
sexual nolestation; our inquiry therefore focuses solely on the
i nport of the nexus phrases in the exclusions.

The district court held that the nexus phrases do not precl ude
coverage for clains against the school district and persons ot her
than Perales. W disagree. The district court erred in focusing
on the formal causes of action asserted rather than upon the
factual allegations supporting the clains.

Relying on Truman v. United States, 26 F.3d 592 (5th
Cir.1994), the court reasoned inits first sunmary j udgnent opi ni on
as follows:

In Truman, the court considered "arising out of" |anguage [in

the assault and battery exclusion to the United States's

wai ver of sovereign inmmunity in the Federal Torts C ains Act

("FTCA") ] simlar to that contained in the insurance policy

in the case at bar. There the court found that because the
claimfor intentional infliction of enptional distress is not

and | oss of consortium danmages suffered by one not involved in an
actual accident are not bodily injuries."). The original Mendoza
conpl aint does, in fact, claimphysical injuries sustained by the
children. Texas | aw subsequent to our holding in Hol | oway suggests
t hat when enotional distress is concomtant with manifestations of
physi cal injury, "an all egation of nmental anguish inplicitly raises
a claimfor the resulting physical manifestations." See Trinity
Uni ver sal I ns. Co. V. Cowan, 906 S.W2d 124, 130-31
(Tex. App. -Austin 1995, wit granted).

Cowan, however, offered an expansive interpretation of
"bodily injury" to provide coverage for the insured, not to
exclude it. Moreover, the nental anguish in Cowan was itself
the source of the physical injuries, causing "headaches,
st omachaches, and | oss of sleep as a result of [the] enptional

distress.” W consequently decline to extend Cowan to the
facts in this case, especially where to do so i s unnecessary
to the disposition of the appeal. Even if nental anguish is

not "bodily injury" such that a claim"for" nental anguish is
not excluded, the Policy is broader, precluding coverage for
aclaimfor intentional infliction of enotional distress if it
merely "aris[es] out of" bodily injury.

13



a claim for assault, battery or slander the claim was not
excl uded by the FTCA

Thus, the court concluded that the Mendoza plaintiffs' claimwas
i kewi se not excluded under the Policy.

Qur holding in Truman, however, does not stand for the
proposition that a claimfor intentional infliction of enotiona
di stress can never "arise out of" an assault and battery. On the
contrary, we enphasi zed the need to exam ne the underlyi ng conduct
alleged in the petition; "[e]ven if a plaintiff styles a claimso
that it is not one that is enunerated in [the exclusions], the
plaintiff's claimis still barred "when the underlying ... conduct
"essential" to the plaintiff's claimcan fairly be read to "ari se
out of" conduct that woul d establish an excepted cause of action.'
" 1d. at 594 (citing McNeily v. United States, 6 F.3d 343, 347
(5th Cir.1993)); «cf. Garcia v. United States, 776 F.2d 116 (5th
Cir.1985) (barring FTCA cl ai magai nst the governnent for negligent
supervi sion of mlitary recruiter who sexually assaulted
plaintiff). In Truman, the plaintiff's claim for intentional
infliction of enotional distress did not "arise out of" an assault
and battery because the plaintiff had never been assaulted. By
contrast, the first anmended Mendoza conplaint clearly and
repeatedly alleges that the plaintiffs were sexually assaulted and
physi cally abused by Perales. The district court nonethel ess
asserted that

there were allegations of facts that mght give rise to the

conclusion that assault, battery or bodily injury may have

occurred, but not at the hands of other teachers, on whomthe
claimof intentional infliction of enotional distress is |aid.

What Perales did or did not do is not relevant in any way to

14



t he conduct of the other teachers. There is no indication of
any physical contact by other teachers that mght giveriseto
one of the exclusions.... [T]he pleadings stated a cause of
action based on the conduct of other teachers separate from
t he actions of Peral es; the conduct of other teachers was not
excl uded by the plain | anguage of the policy.

Order at 7 (enphasi s added).

Texas courts, however, when determ ni ng whet her an excl usi on
in an insurance contract applies, exam ne the factual allegations
showi ng the origin of the damages rather than the |legal theories
asserted by the plaintiff. Duncanville D agnostic Cr., Inc. v.
Atlantic Lloyds Ins. Co. of Tex., 875 S.W2d 788, 789
(Tex. App. —Eastl and 1994, wit denied); Adanp v. State Farm LIl oyds
Co., 853 S.W2d 673, 676 (Tex. App. —Houston [14th Dist.] 1993, wit
denied), cert. denied, --- US ----, 114 S. C. 1613, 128 L.Ed. 2d
340 (1994) (sane); Burlington Ins. Co. v. Mexican Anerican Unity
Council, Inc., 905 S.W2d 359, 360 (Tex.App.—-San Antoni o 1995, no
wit) (sanme). \Were the legal clains asserted by the plaintiffs
are not independent and nutually exclusive, but rather related to
and dependent upon excluded conduct, the clains are not covered,
even if asserted against an insured who did not hinself engage in
the prohi bited conduct. Burlington Ins. Co., 905 S.W2d at 362.

For exanple, in Fidelity & Guaranty |nsurance Underwiters,
Inc. v. McManus, 633 S.W2d 787 (Tex. 1982), the Texas Suprene Court
held that a claimfor negligent entrustnent of a vehicle arose out
of the "use ... of any recreational notor vehicle owned by the
i nsured" and was therefore excluded fromcoverage, even though the
i nsured was not hinself using the vehicle at the tine the accident

occurred. "Essential to recovery ... is negligent entrustnent by
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the owner or custodian of the instrunentality, plus its negligent

operation or use by the entrustee. Wether the entrustnent is to

an insured or non-insured, the plaintiff nust still show negli gent
operation or use ... as an elenent of the cause of action.” 1d. at
790.

Simlarly, in Garrison v. Fielding Reinsurance, Inc., 765

S.W2d 536, 537 (Tex.App.-ballas 1989, wit denied), the court
rejected the contention that because the underlying conplaint
al | eged negligence on the part of the insured rather than assault
and battery, the suit did not involve a "claim arising out of
assault and battery" for the purposes of the exclusion at issue.
The court held that the clainms for negligence were excluded from
coverage under the wunanbiguous terns of the policy where the
plaintiffs "would never have brought a lawsuit against [the
i nsured] absent the assault and battery commtted by the unknown
assailant." 1d. at 538.

Furthernore, in Duncanville Diagnostic Center, 875 S. W2d at
792, the parents of a girl who died after receiving negligent
medi cal treatnent sued the insured nedical center for negligent
hiring, training, supervision, and failure to institute adequate
policies and procedures. A professional services exclusion to a
general liability policy precluded coverage for the actual acts of
mal practi ce. The Texas appellate court held that where the
injuries alleged in the conplaint wuld not have occurred but for
the mal practice, the derivative clains against the insured were

al so excl uded. Accord Burlington Ins. Co., 905 S.W2d at 362
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(barring coverage for negligence claimunder assault and battery
exclusion where there would have been no basis for suit absent
assault and battery); Centennial Ins. Co. v. Hartford Acci dent and
Indem Co., 821 S.W2d 192, 194 (Tex.App.—Houston [14th D st.]
1991) (finding no coverage for claim of negligent hiring where
negligent hiring, by itself and wthout excluded conduct of
enpl oyee, woul d not give rise to cause of action agai nst enpl oyer);
see also A d Republic Ins. Co. v. Conprehensive Heal t hcare Assoc.,
Inc., 2 F.3d 105, 109 (5th Cr.1993) (holding that negligence and
sl ander clains against insured were not covered where underlying
i ntentional sexual harassnent by insured's agent was excluded);
Colunbia Mut. Ins. Co. v. Fiesta Mart, Inc., 987 F.2d 1124, 1128
(5th Gr.1993) (holding that where liability of insured and
liability of its agent were "related and interdependent," court
must | ook to whether agent's fraud was covered by policy); cf.
Comrercial Union Ins. Co. v. Roberts, 7 F.3d 86, 89-90 (5th
Cir.1993) (holding that claim against doctor for failing to take
precautions against his own pedophilia was excluded where there
woul d have been no injury absent underlying sexual nolestation).
W find that Texas law is clear: where a claim against an
insured would not exist "but for" conduct explicitly excluded by
the policy, the dependent clains are also not covered under the
policy, regardless of whether the insured against whom the
derivative clains are directed actually engaged in the excluded

acts. The language in the exclusions at issue in this appeal do
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not warrant linmting the application of this rule.®

When we exam ne the factual allegations giving rise to the
damages in this case, we find that they clearly contradict the
district court's holding that the clains alleged in the first
Mendoza conplaint are independent of Perales's actions. The
gravanen of the first three causes of action in the first conplaint
is that the school district and the individual defendants were
negligent in their supervision of Perales, that they failed to
protect the children from Perales's actions, and that they failed
to i nplenent policies and procedures that woul d have prevented or

det ect ed Peral es's conduct.’ The negligence and failure to protect

W& recogni ze that the policy provision in this case differs
invarying degrees fromthe provisions construed in the cases cited

above; sone of the provisions are arguably broader, sone are
certainly narrower. The exclusion construed in MManus, for
exanple, was narrower, stating sinply that coverage "shall not
apply ... to the ... use [of] any recreational notor vehicle,"

rather than to any claim "arising out of" such use. The words
"arising out of" are not "words of narrow and specific limtation,

but are broad, general, and conprehensive terns.... They are
ordinarily understood to nean "originating from' "having its
origin in,' "growng out of," or "flowng from' or in short,
"incident to,' or "having connection with'...." Red Ball Mbtor

Freight v. Enployers Mut. Liab. Ins. Co., 189 F.2d 374, 378 (5th
Cir.1951).

The fact that the Mendoza plaintiffs alleged a cause of
action under 8 1983 does not change the character of the claim
the factual allegations underlying the damages control, not the
formal cause of action asserted. See, e.g., Burlington Ins. Co.,
905 S.wW2d at 360. At its core, 8 1983 is a statutory neans of
hol di ng governnental entities legally responsible for the actions
of their enpl oyees where the governnental entity sonehow "caused"
the enployee to harm anot her. Monell v. Departnent of Socia
Serv., 436 U S. 658, 691-692, 98 S.Ct. 2018, 2036, 56 L.Ed.2d 611
(1978). The Mendoza plaintiffs sought to satisfy the causation
el enrent of the cause of action by asserting that Canutillo "failed
to develop and nmaintain a conplete program of detection and
prevention of child abuse.” Wiile there are certainly vast
di fferences between a 8 1983 claim and a common |aw claim for
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woul d not thensel ves have been actionable where the only damages
alleged stem from Perales's sexual abuse. Furthernore, wth
respect to the claim for intentional infliction of enotional
distress, the Mendoza plaintiffs specifically alleged that
"Def endants' conduct was t he proxi mate cause of serious harmto the
children as specified above in paragraph 25." Paragraph 25 states
t hat "Defendants' actions and inactions have caused plaintiffs to

be assaul ted and harned. ... Mor eover, the conplaint sets forthin
graphic detail the sexual assaults commtted by Peral es and al | eges
that the other teacher-defendants "creat[ed] a hostile and
threateni ng atnosphere discouraging the children from nmaking

conplaints of the abuse they suffered.... Wil e the teachers
failure to adequately respond to the children's conpl ai nts of abuse
may have exacerbated the enotional injuries of the children, there
clearly would have been no injury at all absent that abuse.
Therefore, under Texas | aw, Peral es's abuse and the cl ai ns asserted
in the first anmended conplaint are not independent and nutually
excl usive but rather related and interdependent.

Wth respect to the Mendoza plaintiffs' second anended
conplaint, we find that the Title |IX claim asserted against

Canutillo is likewise related to, and dependent upon, Perales's

crimnal sexual assault.® The basic thrust of the plaintiffs'

negligent failure to establish policies and procedures such as that
excl uded i n Duncanvill e D agnostic Center, none are relevant to the
interpretation of the Policy. In both cases, but for the excluded
conduct, there would have been no basis for liability.

8Title | X states, in relevant part, that "[n]o person in the
United States shall, on the basis of sex, be excluded from
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claim was that the school district failed to prevent Perales's
abuse and failed to i npl enent grievance policies and procedures as
requi red under the regulations inplenenting Title IX. 34 CF.R 8§
106. 8(b).

The district court, citing Rosa H v. San Elizari o | ndependent
School District, 887 F. Supp. 140 (W D. Tex. 1995), hel d that al t hough
liability under Title IX for sexual msconduct by a teacher
requi res two distinct actions, one on the part of the enpl oyee and
one on the part of the school district, "it is the conduct of the
school district which gives rise to the cause of action and is at
the heart of any Title I X claim" 900 F. Supp. at 847.° The court
cont i nued:

A suit under Title IX alleges that the school district has

failed to inplenment policies or procedures to prevent or

di scover incidents of sexual discrimnationor, as in Rosa H.

that once the discrimnation has been discovered [it] failed

to act in an appropriate nmanner. In other words, the suit
all eges that Canutill o nade an error or omssion by failing to

conply with Title I X. Tony Perales did not violate Title I X

Wil e his conduct was certainly discrimnatory, wthout sone

action by Canutillo the cause of action under Title |I X cannot
be sustained.... The Title I X claimdoes not "arise out of"

participation in, be denied the benefits of, or be subjected to
di scrim nation under any educational programor activity receiving
Federal financial assistance...." 20 U S.C. § 1681(a) (1990). The
Suprene Court has determned that a private right of action is
inplied under Title IX and a private plaintiff may receive
monetary danages as well as injunctive and declaratory relief.
Franklin, 503 U S. at 75, 112 S. . at 1037- 38.

The court in Rosa H correctly noted that this court has yet
to address the proper standard for inputed liability under Title
IX. Cf. Leijav. Canutillo I.S.D., 887 F. Supp. 947 (WD. Tex. 1995)
(inmposing strict liability on the school district for teacher's
sexual abuse of student). W need not determne the proper
standard here since under either a negligence or strict liability
reginme, the Mendoza plaintiffs' Title I X clains "arises out of"
Peral es' s sexual assaults.
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t he conduct of Tony Perales, it arises out of the inactions of
Canutillo, thus the exclusion does not apply.

ld. at 847-48.

When we | ook past the formal cause of action asserted to the
factual allegations of the conplaint, however, we again fail to
discern a relevant difference between a statutory Title | X cause of
action in this instance and the common |law claim for negligent
failure toinstitute adequate policies and procedures excl uded from
coverage in Duncanville Diagnostic Center. Mbreover, we note that
al t hough a separate act or om ssion on the part of Canutillo may be
necessary for liability under Title IX, it is not sufficient for
recovery under the statute. There nust have been sone
discrimnatory act on the part of the school district or its
agents. Row nsky v. Bryan Ind. Sch. Dist., 80 F.3d 1006, 1008 (5th
Cr.1996), cert. denied, --- US ----, 117 S.C. 165, --- L.Ed. 2d
----(1996). In Row nsky, we held that allegations of peer sexual
harassnment were insufficient to formthe basis of a cause of action
under Title I X absent allegations that the school district itself
or one of its enployees discrimnated on the basis of sex.
Al l egations that the school district condoned the harassnent by
failing to respond to the victims conplaints were not thensel ves
acts of discrimnation absent a showing that the school district
responded to conplaints of harassnent differently on the basis of
sex. 1d. at 1016. The Mendoza conpl aint alleges no act of sexual
discrimnation on the part of the school district other than
Peral es's acts. The conplaint does not allege that the school
district responded to conplaints of sexual abuse from girls any
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differently than clains fromboys. Furthernore, we note that while
injunctive relief may be available for failure to adopt Title I X's
grievance policies and procedures, such a failure is not itself an
act of discrimnation that nmay form the basis of an award of
damages. Seanons v. Snow, 84 F.3d 1226, 1233 (10th G r. 1996).
Therefore, "but for" Perales's actions, there would have been no
basis for damages under Title I X

Canutill o nonethel ess defends the district court's decisions
on two distinct grounds. First, it contends that National Union's
interpretation of the Policy would render the Errors and Om ssi ons
cl ause neani ngl ess because Nati onal Uni on woul d never be obli gated
to pay damages on behalf of its insured.

We agree that an interpretation is unreasonable if it would
strip a provision of neaning. Lafarge Corp. v. Hartford Casualty
Ins. Co., 61 F.3d 389, 396 (5th G r.1995); Ildeal Mut. Ins. Co. v.
Last Days Evangelical Assoc., 783 F.2d 1234, 1238 (5th Cr.1986).
Nati onal Union, however, offers several exanples of clains for
which it would be liable to indemify Canutillo. For exanpl e
wrongful term nation cl ai ns seeki ng conpensat ory damages woul d fal |
within the Errors and Om ssions clause of the Policy, ! as would

Title | X clains seeking nonetary danages that do not arise out of

1°Cl ai ms for backpay are specifically excluded under excl usion
(). Clainms for conpensatory damages for reputational harm
however, would be covered by the Policy. We disagree wth
Canutillo's assertion nmade at oral argunent that reputational harm
constitutes "bodily injury" under National Union's interpretation
of the Policy.
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a sexual assault or other crimnal act.!* Oher exanples include
clains for damages under the Anericans with Disabilities Act, 20
US C 88 1400 et seq., clainms for copyright infringenent, and
constitutional clainms for discrimnation other than on the basis of
race or national origin.'2 W need not set forth an exhaustive |i st
of hypotheticals to conclude that the Errors and Om ssions cl ause
is still meaningful under National Union's interpretation. See
Celestino v. Md-Anerican Indem Ins. Co., 883 S W2d 310, 313
(Tex. App. —€orpus Christi 1994, wit denied) (stating that
unanbi guous excl usi on nmust be given effect unless it whol ly repugns
nmore general provision). W therefore find National Union's
interpretati on reasonabl e.

Second, Canutillo asserts that even if National Union's
interpretation is a reasonable one, its own interpretationis also
reasonabl e, thus denonstrating that the Policy is anbiguous.
Therefore, the district court properly construed the exclusions in
its favor. W disagree.

Canutillo proffers an alternative construction of the Policy's

excl usi ons that woul d preclude coverage only when the acts subject

1For exanple, the Policy would cover danages paid as a result
of Title IX clains based on non-assaultive sexual harassnent or
exclusion fromsports prograns on the basis of sex.

12Exclusion (j) excepts clainms "arising out of discrimnation
because of race or national origin, or failure to integrate or

desegregate,” but provides for defense of such clains up to
$50, 000. We note that a |l ater endorsement, however, provides that
the exclusion will not apply to clainms of discrimnation on the

basis of race or national origin brought by or on behalf of an
enpl oyee. Therefore, conpensatory danages paid as a result of such
clains may al so be covered.
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to the exclusion were commtted by the insured.®® The policy
defines the "Insured" to include the school district, nmenbers of
the board of education, trust ees, and persons who hold
adm ni strative positions such as superintendent and principal. By
endorsenent, the parties anended the definition of insured to
i nclude "any enpl oyee of the School District while acting wthin
the scope of his or her duties as such." Canutillo contends that
because Peral es was not acting within the scope of his duties when
he commtted the sexual abuse, he was not an insured for the
pur poses of the exclusion. Therefore, Canutillo asserts, clains
arising out of his actions are covered by the Policy and trigger a
duty to defend.

The plain | anguage of the Policy, however, denonstrates that
Canutillo's construction of the Policy is unreasonable as a matter
of law. In Texas, "[i]t is a |long-established rule that "[n]o one
phrase, sentence, or section [of a contract] should be isolated
fromits setting and considered apart fromthe other provisions.'

Forbau, 876 S.W2d at 134 (quoting CGuardian Trust Co. V.

BCanutillo cites Southern Farm Bureau Casualty Co. v. Adans,
570 S. W2d 567 (Tex.App.—<€orpus Christi 1978, wit ref'd n.r.e.),
and Heyward v. Republic National Life Insurance Co., 527 S. W 2d 807
(Tex. App. —San Antonio 1975), aff'd, 536 S.W2d 549 (Tex.1976), in
support of this construction. W find that Heyward is factually
di stingui shable. Furthernore, the appeals court in Adans hel d t hat
an insurance policy provided coverage for a negligence claim
agai nst the insured for damages caused by a crop duster hired by
the insured, notwithstanding a provision in the policy excluding
any loss "arising out of the ... use ... of any aircraft,"” since
the insured did not personally use the aircraft. W find that this
holding directly conflicts with the Texas Suprene Court's opinion
in McManus decided four years later, and find MMnus and its
progeny controlling.
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Bauer ei sen, 132 Tex. 396, 121 S.W2d 579, 583 (1938)). Because the
exclusions expressly nodify the Errors and Om ssions cl ause, we
must | ook at the exclusions with reference to the nore genera
provi sion. The bl anket coverage provision specifically states that
Nat i onal Union w || pay danages resulting fromany wongful act "of
the I nsured or of any other person for whose actions the Insured is

legally responsible.... The exclusions do not otherwise limt
their effect to acts of the insured alone. Since National Union
indemifies Canutillo for the acts of those persons for whom the
district is legally responsible, then in the absence of | anguage
limting the exclusions, the policy |likew se precludes coverage for
excluded acts commtted by such persons. See Tarrant County |ce
Sports v. Equitable Gen. Life Ins. Co. of Ckla., 662 S.W2d 129,
131-32 (Tex. App. —Fort Worth 1983, wit ref'd n.r.e.) (holding that
where general coverage provision of policy defined covered
"accident” to include assault and battery commtted by third
parties, |ater endorsenent excluding injuries caused by assault or
battery without reference to identity of assaultor necessarily
excl uded assaults by third-parties as well as by insured).
Moreover, Canutillo's interpretation would render the assault
and battery excl usion neani ngl ess. A school district can act only
through its agents. As Canutillo points out, however, no agent of
the school district wll ever act within the scope of his or her
duties when commtting an assault or battery. The district court
opined that if any nanmed insured such as a principal or

adm nistrator had conmmtted the sexual abuse, the exclusion would
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arguably apply. W di sagree. The Errors and Om ssions cl ause
affords coverage only for wongful acts commtted "in the
performance of duties for the School District ...," and a w ongf ul
act is defined as "any actual or alleged breach of duty, neglect,
error, msstatenent, msleading statenent or om ssion commtted
solely in the performance of duties for the School District...."
Because no person commts assault and battery in the performance of
his duties, no claim for assault and battery would have been
covered by the Policy even absent the assault and battery
exclusion, unless it were a derivative clai msuch as those asserted
by the Mendoza plaintiffs.* Canutillo's interpretation excepting
such derivative claims from the reach of the exclusions thus

renders the assault and battery cl ause neani ngl ess and redundant . *®

1YW recogni ze that this reasoni ng does not apply to the bodily
injury exclusion. It is possible that a school district enployee
may inflict bodily injury in the negligent performance of his or
her duties for the school district and therefore may be an
"I nsured"” commtting a "Wongful Act" for which damages may be
recovered in the absence of exclusion (c). However, the fact that
aninterpretation of identical | anguage ("arising out of") does not
render all exclusions neani ngl ess does not nake the interpretation
any | ess unreasonable, nor do we find warrant to apply different
interpretations to the |anguage depending upon the exclusion in
whi ch they appear. At any rate, the assault and battery excl usion
alone is sufficient to preclude coverage for all clains asserted
agai nst Canutillo, notw thstanding the effect of the bodily injury
excl usi on.

\We furthernore reject Canutillo's assertion that the policy
is sonmehow anbi guous because it conflicts wth Canutillo's
expectation that the policy would cover this type of claim "[N] ot
every difference in the interpretation of ... an insurance policy
anpunts to an anbiguity. Both the insured and the insurer are
likely to take <conflicting views of coverage, but neither
conflicting expectations nor disputationis sufficient to create an
anbiguity." Forbau, 876 S.W2d at 134. The objective intent of
the parties as evidenced in the Policy, when exam ned under Texas
| aw, excl udes from coverage all the clains asserted,
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We therefore find that the exclusions to the Policy relied
upon by National Union unanbi guously preclude coverage for clains
that are related to and dependent upon allegations of Perales's
crimnal sexual assaults. The district court erred in denying
National Union's notion for summary judgnent and in granting
summary judgnent in favor of Canutillo with respect to both the
duty to defend prior to the filing of the second anended conpl ai nt

and the duty to indemmify Canutillo for damages paid in settlenent

notw t hstandi ng Canutillo's subjective expectations. See Brooks,
Tarlton, G lbert, Douglas & Kressler, 832 F.2d at 1364 (noting that
obj ective, not subjective, intent controls when the policy is
unanbi guous) .

W also disagree that the interpretation given the
i dentical exclusionary clauses by a North Carolina court in
Durham City Board of Education v. National Union Fire Ins.
Co., 109 N.C App. 152, 426 S.E.2d 451 (1993, rev. denied),
evi dences anbiguity in the Policy. The Durham court did not
find these cl auses to be anbi guous, but rather held that under
North Carolina law, clains against a school board for
negl i gent supervision of a coach who raped a student did not
"arise out of" the coach's assault. This interpretation,
however, directly contradicts settled law in Texas as set
forth in MManus and its progeny. Merely because North
Carolina law differs fromthat of Texas does not render the
policy excl usi ons anbi guous. See, e.g., T.C Bateson Constr.
Co. v. Lunbermans Miut. Cas. Co., 784 S.W2d 692, 698
(Tex. App. —Houston [14th Dist.] 1989, wit denied) (rejecting
argunent that exclusion is anbiguous as matter of | aw because
courts of different states have interpreted it differently);
Union Pacific Resources Co. v. Aetna Cas. & Sur. Co., 894
S.W2d 401, 405 (Tex.App.—+Fort Wrth 1994, wit denied)
(noting split anmong courts but holding that "[n]either
conflicting views of coverage, nor disputation, is sufficient
to create an anbiguity"); Snydergeneral Corp. v. Century
I ndem Co., 907 F.Supp. 991, 997-98 (N.D. Tex.1995) (finding
that Texas courts do not hold policy ternms to be anbi guous
each tine thereis split of authority). But see Pioneer Chlor
Alkali Co., Inc. v. Royal Indem Co., 879 S . W2d 920, 935
(Tex. App. —Houston [14th Dist.] 1994, no wit) (finding that
differing interpretations may evi dence nore than nere dispute
bet ween i nsurer and insured).
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of the Mendoza suit.
11

We furthernore find that Canutillo's clains for breach of the
duty of good faith and fair dealing and gross negligence fail as a
matter of law. One elenent of a bad faith claimis an absence of
a reasonable basis for denying or delaying paynent of benefits.
Texas Farners Ins. Co. v. Soriano, 881 S.W2d 312, 317 (Tex.1994).
Because we find that National Union had no duty to defend or to
i ndemmi fy under the Policy, its denial of coverage for the Mendoza
clains was reasonable, and there can be no breach of the duty of
good faith and fair dealing as a matter of |law. Republic Ins. Co.
v. Stoker, 903 S.W2d 338, 341 (Tex.1995). MNbreover, the gross
negligence claimis predicated on the alleged bad faith breach of
t he contract; where there was no bad faith, there could be no
gross negligence to support an award of punitive danmages.
Transportation Ins. Co. v. Miriel, 879 S.W2d 10, 23 (Tex.1994).
Insofar as they are predicated on National Union's alleged bad
faith breach, Canutillo's clains under the DTPA and the Texas
| nsurance Code are simlarly neritless. Stoker, 903 S.W2d at 341.

Canutill o, however, urges that the evidence was sufficient to
denonstrate that, at the tinme of purchase, National Union

m srepresented the scope of coverage, or at |east made m sl eadi ng

®The parties di spute whether an insurer owes a duty of good
faith and fair dealing to its insured with respect to third-party
clains. See Soriano, 881 S.W2d at 317 ("W have never held and do
not hold today that either of these two standards applies to
insurers in responding to third-party clains"). Because we find
that there is no breach, we need not reach this issue.
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statenents concerning the scope of coverage avail able under the
Policy in violation of 8 17.46 of the DITPA and 8§ 21.21 of the
| nsurance Code. Qur determ nation that National Union had no duty
to defend or to indemify Canutillo is not dispositive of this
claim Matthews v. Honme 1Ins. Co., 916 S.W2d 666, 670
(Tex. App. —Houston [1st Dist.] 1996, wit denied) (finding that
plaintiff's DITPA clains were not precluded by finding of no
coverage under policy where clains were "not for post-loss clains
handl i ng, but for pre-loss msrepresentati on of coverage").

When reviewi ng a denial of a notion for judgnment as a matter
of law, we nmust use the sane standard that the district court used
in first ruling on the notion—+that is, whether there is a legally
sufficient evidentiary basis for a reasonable jury to find as it
did. Feo.R CQv.P. 50(a)(1); Hltgen v. Sunrall, 47 F.3d 695, 699-
700 (5th Cir.1995). W nust view the evidence and all reasonable
inferences inthe light nost favorable to the jury's determ nati on.
| d.

The only clai med m srepresentation or m sl eadi ng statenent is
aletter froma representative of National Union sent to Canutillo
before it purchased the Policy. The letter stated that the Policy
covered, anong other things, "[a]lleged violations of federal or
state constitutional civil rights.” W find that this statenent
cannot constitute a m srepresentation because, as we noted, the
Policy does in fact cover constitutional civil rights clainms that
are not otherw se excluded, such as clains for sex discrimnation

that do not arise out of assault, battery, bodily injury, or
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i nvol ve crimnal acts. Mreover, a reasonable jury could not find
that the statenment was m sl eadi ng where Canutill o was aware of the
Policy | anguage at the tine of purchase and Canutill o presented no
evidence that National Union ever assured it that civil rights
clains would be covered under the specific circunstances present
here. See Parkins v. Texas Farners Ins. Co., 645 S.W2d 775, 777
(Tex.1983) (holding that where insured was, in fact, covered for
sone fire |l oss and i nsured presented no evidence that insurer ever
prom sed coverage against fire | oss under circunstances at issue,
insured failed to prove m srepresentation); Matthews, 916 S. W 2d
at 670 (finding no msrepresentation where insured knew of
exclusion when he signed policy and alleged no oral
m srepresentati ons concerning coverage under policy for specific
| oss incurred); Enployers Cas. Co. v. Fanbro, 694 S. W 2d 449, 451
(Tex. App. —Eastl and 1985, error refused n.r.e.) (finding that nere
fact that insureds believed they were covered under al
circunstances in light of insurer's statenent that coverage was
"adequate" or "sufficient" did not prove m srepresentation). W
therefore find that the district court erred in denying Nationa
Union's notion for judgnent as a matter of law wth respect to
Canutillo's clainms under the DTPA and 8 21.21 of the Texas
| nsurance Code. !’
|V

For the foregoing reasons, we REVERSE the district court's

"Because we find in favor of National Union on all clainms, we
need not address National Union's contentions regarding evidentiary
points of error.
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grant of partial summary judgnent in favor of Canutillo on the duty
to defend and the duty to i ndemify, REVERSE the jury's verdict and

damage award, and RENDER judgnent in favor of National Union.

31



