IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 95-60204

BERNARD TEAGUE, ET AL.,
Plaintiffs-Appellants,

UNITED STATES OF AMERICA,
Intervenor Plaintiff-

Appdlant,
versus

ATTALA COUNTY, MISSISSIPPI, ET AL.,
Defendants-Appellees.

Appeals from the United States District Court
for the Northern District of Mississippi

August 8, 1996
Before LAY", HIGGINBOTHAM, and STEWART, Circuit Judges.
CARL E. STEWART, Circuit Judge:

Thisisour second opportunity to consider theallegationthat AttalaCounty’ sdistricting plans
for the el ection of county supervisorsand county constablesdilute minority voting strength.* Plaintiffs
initially alleged violations of both § 2 of the 1965 Voting Rights Act, 42 U.S.C. 1973, and the one
person-one vote principle of the Equal Protection Clause of the Fourteenth Amendment. Following
ahearing, thedistrict court found that the plaintiffsfailed to prove either clam. On appeal, an earlier
panel of this court affirmed the judgment on the constitutional claim but sent the § 2 issue back to the
district court for amore thorough examination of plaintiffs statistical evidence on racialy polarized
voting. On remand the district court again concluded that the districting plans in place in Attala
County do not violate § 2 of the Voting Rights Act. We now find that the district court erred in

"Circuit Judge of the Eighth Circuit, sitting by designation.
Teague v. Attala County, Miss., 17 F.3d 796 (5th Cir. 1994).




drawing this conclusion in the face of plaintiffs quantitative proof. We also find that the district
court’ s crediting of the depressed level of black political participationin AttalaCounty to black voter
apathy untenable. Wethereforereversethedecision of thedistrict court and render judgment infavor
of the plaintiffs.
BACKGROUND

The 1990 Census reported that blacks make up 7,299 or 39.5% of Attala County’s total
population of 18,481. Despite comprising such a significant proportion of the population, no black
candidate has ever won a county-wide election or an election in awhite mgjority district when pitted
against a white candidate. That means, as the district court found, “no black candidates ever have
won election to public office in Attala County asjustice court judge, constable, sheriff, circuit clerk,
coroner, county attorney, or state senator, during modern times.” The district court provided afull
list of the relevant black candidates and contests, aswell asaracia breakdown of the districtsin its

first opinion, Teague v. Attala County, 807 F. Spp.. 392, 398-99 (N.D. Miss. 1992) (“Teaguel”).

The county’s current redistricting plan provides for the eection of five county supervisors,
one from each of five single member districts, and two justice court judges (constables), one from
each of two single member districts. Blacks are the mgjority among voters in only one of the five
supervisor districts. That district isDistrict 4, in which 59.3% of the voting age population is black.
Blacks are a minority in both of the county’s constable districts.

Attala County adopted its current districting outline for the board of supervisors following
its last apportionment in 1983. The United States Department of Justice precleared the plan in
accordance with 8 5 of the Voting Rights Act on December 23, 1983. Likewise, the Justice
Department granted preclearance to the county’s present justice court districting plan on June 10,
1983. Following the 1990 census, the Justice Department insisted that Attala County redistrict to
create two majority-black districts. Attala County rejected this idea and chose instead to use the
existing districts.

The Statistical Evidence




Paintiffs experts proffered evidence of what they clamed to be racidly polarized voting.
This evidence came by way of two standard methods for analyzing electoral data: ecological
regression analysis and extreme case andyss. The experts examined a number of elections within
AttalaCounty in which black candidates opposed white candidates and generated an estimated level
of support for black candidates by white voters and by black voters. Ecological regression anaysis
explains how voting and turnout correspond to the proportions of whites and blacks in each voting
precinct. Extreme case analysislooks separately at the actual votes black candidates received in the
most heavily black and white precinctsto give aclear indication of the preference of votersfor either
black or white candidates in the two types of digtricts. The experts applied ecological regression
analysisto show an average level of support for black candidates of 87% among black votersversus
only 15% among white voters. According to plaintiffs experts, these numbers jibe with the results
of the extreme case analysis and demonstrate racial bloc voting.

At thefirst hearing, thedistrict court wasnot convinced by the plaintiffs evidence, concluding
that “the current district plansneither dilute black voting strength nor deny blacks equal accessto the
political processin violation of § 2 of the Voting Rights Act.

Paintiffsappealed thejudgment. A panel of thiscourt remanded on theissue of votedilution.
It found that the district court’ s findings on this claim were incomplete and required afuller anaysis
of the statistical evidence.

On remand plaintiffs presented the testimony of another expert, Dr. Richard Engstrom. He
examined three black-white post-remand elections in Attala County using ecological regression
analysis. His report supported a finding of racial bloc voting. According to his analysis, support
among black voters for black candidates ranged from 86.3% to 92.8% while support among white
voters for black candidates ranged from 12% to 25.2%.

The United States offered its own expert, Dr. James W. Loewen, who looked at the same

electionresultsasdid Dr. Engstrom. Dr. Loewen checked hisregression resultswith complementary



overlapping percentages anaysis, a form of extreme case analysis> Dr. Loewen found that on
average in selected contestsin Attala County since 1991 black voters supported black candidates by
84.2% while the average of whites supporting black candidates was merely 16.8%.% On the basis of
these figures, Dr. Loewen concluded that “despite the strong political cohesion shown by the black
community, the white community demonstrated bloc voting sufficient to usually defeat the blacks
candidates of choice, except in mgjority black districts.”

Defense expert Dr. Ronald E. Weber also used ecological regression anaysis and produced
results similar to the statistical findings of the plaintiffs experts. However, Dr. Weber did not use
extreme case analysisto check his regression results because there is no supermgjority black district
comparable to areas where whites make up 80% or more of the voting age population.  Ddathts
also presented precinct election returns for separate analysis apart from extreme case or regression
analysis. The district court identified election returns from two individual precincts, each from a
different election, which it considered suggestive of particular instances of crossover voting.

The District Court on Remand

Thedistrict court, after looking at the evidence a second time, again found that plaintiffshad
falled to provetheir § 2 clam. In particular, it found that plaintiffs established neither black political
cohesion nor that voters in Attala County cast their votes on the basis of race to the exclusion of
other nonracial factors, such as a candidate’' s experience, qualifications, education, and contact with
the electorate.

Stressing language fromthe Act at 42 U.S.C. § 1973, the district court again concluded that
“blacks have the same opportunity to participatein the political processand . . . elect representatives
of their choice,” and that the “political processes leading to the nomination or election in Attala

County are equally open to black and white participation.” Thedistrict court found that voter apathy

’He used this methodology because it obtains purportedly reliable estimates of the black vote
without requiring highly concentrated black districts.

3L oewen analyzed elections for supervisor, election commissioner, constable, and justice court
judge.



resulting in reduced registration and turnout is a better explanation for the apparent political
impotence of blacksin Attala County than systemic vote dilution. The court pointed to two pieces
of evidenceto support thisconclusion. Thefirst wasashowing that, statewide, black and white voter
registration rates were comparable. The second was the testimony of defendants’ expert, Arthur
Whittemore, aretired political science professor, who described a sharp state and national declinein
voter participation equally affecting blacks and whites in recent years, which he attributed to
increased voter apathy.

Thedistrict court aso found no evidence in therecord to suggest alack of responsivenesson
the part of elected officialsto the particularized needs of blacksin Attala County. To arrive at that
conclusion, it relied on the testimony of severa “political veterans’ that black support isimportant
to electability in Attala County.

Insummary, thedistrict court found that blacks do indeed have the ability to participateinthe
political process and elect candidates of their choice equal to the ability possessed by the rest of the
electorate. Thedistrict court decided after itsre-review of the evidence that no onefactor isoutcome
determinative and that the current districting plan neither dilutes black voting strength nor denies
blacks equal access to the political processin violation of § 2 of the Voting Rights Act.

DISCUSSION

Standard of Review

The ultimate finding of vote dilution is a question of fact subject to the clearly erroneous

standard of Federal Rule of Civil Procedure 52(a). Thornburg v. Gingles, 478 U.S. 30, 78-79, 106

S. Ct. 2752, 92 L. Ed. 2d 25 (1986). Under that standard, “afinding is ‘clearly erroneous when
although there is evidence to support it, the reviewing court on the entire evidence is left with the

definite and firm conviction that amistake hasbeen committed.” Andersonv. City of Bessemer City,

N.C.,470U.S. 564, 573, 105 S. Ct. 1504, 84 L. Ed. 2d 518 (1985) (quoting United Statesv. United

States Gypsum Co., 333 U.S. 364, 395, 68 S. Ct. 525, 92 L. Ed. 746 (1948)). The analysis the

district court must make to evaluate a 8§ 2 claim is fact-intensive, requiring “an intensely local



appraisal of the design and impact of the contested electoral mechanisms.” Gingles, 478 U.S. at 79.
That the legal standard the district court must apply to the facts of the claim may comeinto play does
not change the standard of review. 1d.

The Supreme Court first interpreted § 2 of the Voting Rights Act after its 1983 amendment

in Thornburg v. Gingles. According to the Court, “[t]he essence of a § 2 claim is that a certain

electoral law, practice, or structure interacts with social and historical conditions to cause an
inequality in the opportunities enjoyed by black and white voters to elect their preferred
representatives.” Gingles, 478 U.S. at 47. A violation has three elements. (1) the minority group
must be sufficiently large and compact to constitute a majority in a single member district, (2) the
minority group must be politically cohesive, and (3) it must be shown that the white mgjority votes
sufficiently as abloc to enable it usualy to defeat the minority’s preferred candidate. 1d. at 50-51.
The Supreme Court has held that the Gingles factors apply equally to challenges to single-member
districts and challenges to multi-member districts. Growev. Emison, 113 S. Ct. 1075, 1084, 122 L.

Ed. 2d 388, 404 (1993); Voinovichv. Quilter, 113 S. Ct. 1149, 1157, 122 L. Ed. 2d 500, 514 (1993).

Failure to establish all three elements defeats a § 2 claim. The first threshold factor of
compactness/numerousness under Ginglesis not disputed in this case.

Even if plaintiffs satisfy these prerequisites, the court must still ook to the “totality of the
circumstances’ to determine whether the challenged eectoral system is equally open to minority
voters. Johnson v. De Grandy, 114 S. Ct. 2647, 2657, 129 L. Ed. 2d 775 (1994).

Section 2(a) of the Voting Rights Act prohibits any “voting qualification or prerequisite to
voting or standard, practice, or procedure . . . which resultsin adenia or abridgement of the rights
of any citizen of the United States to vote on account of race or color[.]” 42 U.S.C. 1973(a).
Section 2(b) provides:

A violation of subsection (@) is established if, based on the totality of the
circumstances, it is shown that the political processes leading to nomination or
election in the State or political subdivision are not equally open to participation by
members of a class of citizens protected by subsection (a) of this section in that its
members have less opportunity than other members of the electorate to participatein
the political process and to elect representatives of their choice.
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42 U.S.C. 1973(b).

Racia Bloc Voting

The existence of racia bloc voting pertainsto avotedilution clamintwo ways. Bloc voting
by blacks tends to prove that the black community is politically cohesive. In other words, it shows
that blacks as a group tend to support the same candidate as they would elect if voting in asingle
member, black mgjority district. Naturaly, however, politically cohesive voting behavior will not
elect the minority’ s candidate of choice if the mgjority group is smilarly politically cohesive. Bloc
voting by awhite mgjority tendsto prove that blackswill generally be unable to el ect representatives
of their choice. Gingles, 478 U.S. a 68. The United States, as appellant, argues that the district
court erred inruling that voting in Attala County was not racially polarized. In particular it faultsthe
district court for requiring plaintiffsto prove affirmatively that voting there was based on race to the
exclusion of other nonracia factors.

InTeaguel, thedistrict court found that plaintiffs and defendants expert testimony onracid
bloc voting patterns varied “considerably.” Teague I, 807 F. Spp.. at 402. However, the court
contradicted itself on remand based on much of the same data and analysis when it said that the
defendants expert yielded results similar to plaintiffs experts. It criticized the plaintiffs’ experts
methodol ogy with respect to extreme case analysisbecausetheir analysisdid not includeany precincts
with a 90% black voting age population. Finding a district with a black voting age population to
measure againgt adistrict with a comparably homogeneous white voting age population is ideal for
such analysis. However, the most heavily black precinct in Attala County is the Northeast precinct
in District 2, which has only a 71.81% black voting age population. Plaintiffs expert Cheri
McKinless used only precinctswith at |east 80% white mg ority voting age popul ation as subjectsfor
her extreme case andyss. Asin Teague |, the court did not give much weight to extreme case
analysisthat did not include ahomogeneously black precinct, despitethefact that such adistrict does
not exist in Attala County. Still the court accepted the evidence of racial polarization from the

regression analysis and alowed that given the “strong indication of white bloc voting using the



extreme case anadyss. . . there can be no doubt that the statistical evidence in the record favors a
finding of racia bloc voting in Attala County.”

But the court choseto go beyond those findings and looked to two electionswhere therewas
evidence of black crossover voting. Thesewerethe sametwo electionsthe court discussedin Teague
I. Thefirst wasthe 1991 first primary election for sheriff in which there were five candidates - four
white and one black. Inthe Sallisprecinct of District 4, the existing black super mgority district, the
court found “ substantial black crossover voting whichresulted inawhite candidate’ svictory.” Inthat
precinct the black voting age population numbered 564 and the white voting population was only
353. The court reasoned that if all white voters cast their ballots for the white candidates, then at
least 232 black voters must have supported white candidates. The second el ection was the constable
east district primary election of August 1987 where the black candidate, Michael Lee, received 96
votes from the McCool precinct. If al 96 of his votes had come from black voters, the court
surmised, based on the black voting age population, black voter turnout would have had to have been
around 88.1%. Given the historically low black voter turnaut, the court found this rate to be
incredible and more likely approximating the 12% level plaintiffs own expert estimated. At that
level, the black candidate would clearly have had to receive votes from whites in the precinct.
According to the court, “[l]Jack of black political cohesion . . . accounted for his loss, not white
animosity.” The district court counted these two anecdotes against the statistical evidence of
polarized voting in Attala County: “Although the court does not hold that the results in these two
elections alone disprove plaintiffs’ case, . . . these two elections provide compelling evidence that
votersin Attala County are not driven by race.”

The Supreme Court in Gingles said that the results of a couple of elections do not discount
the presence of racia bloc voting: “[a] pattern of racial bloc voting that extends over a period of
time is more probative of aclaim that adistrict experiences legally significant polarization than are
theresultsof asingleelection.” Gingles, 478 U.S. at 57. “ashowing that bloc voting is not absolute
does not preclude a finding of racial polarization.” Gingles stressed that, to be legally significant,



racial polarization need only be the “usual[]” pattern for asignificant proportion of voters. Id. Vote
dilution isadetermination that must be made over time and over the course of many elections. How
many elections must be studied to make this determination depends on the particular circumstances
of the locale. Id. at 57 n.25. However, we have no trouble concluding that the district court’s
assessment of vote dilution based on two precincts in two elections is insufficient to overcome the
admittedly compelling statistical evidence of racia bloc voting in Attala County.

The language from Gingles quoted above directly undercuts the district court’ s reliance on
the Sdllis and McCool precinct returns. From those discrete examples of voting in two particular
precinctsin two different elections, the district court deduced that “voters in Attala County are not
driven by race.” Thisfindingisclearly erroneous. The contrary statistical evidence is considerable,
to say the least. In the case of the 1991 sheriff eection, Michael Lee could not redistically be
considered a serio us candidate given the paucity of support (less than 10%) he received from any
segment of the voting population. This election should not even have been examined because
standard methodological procedure excludes races involving such margina candidates. Camposv.

City of Baytown, Tex., 840 F.2d 1240, 1245 n.7; Citizensfor a Better Gretnav. City of Gretna, La.,

834 F.2d 496 (5th Cir. 1987), cert. denied, 492 U.S. 905 (1989).

Paintiffs expert Cheri McKinlessfound sharp differencesinthevoting behavior of blacksand
whites in Attala County and a distinct pattern of racia polarization between these groups. She
analyzed eight elections ranging in office from district level supervisor to president of the United
States and found little support for black candidates by white voters. In fact, in not one of the
elections she analyzed was there any significant white voter support for the black candidate and in
only two éections did that support exceed 25%. For the remaining six electians the support by
whitesislessthan 15%. Overall, an average of 15% support is given to the black candidates by the
white voters; whereas, 85% of the white voters preferred white candidates.

In all eight eections McKinless examined blacks supported the black candidate at a

significantly higher rate than did whites. In addition, a mgority of the blacks chose the black



candidate in every election. In all but one of the elections, the support given to the black candidate
was 75% and above. On average, the black support for the black candidate was 87% compared to
13% support given to white candidates. Taken together these percentages indicate strong divisions
along racid lines in the selection of candidates. Black candidates have realized electoral success
against white candidates only in black magjority districts. This consistent lack of black electoral
success suggests that majority white districts may not provide black votersin Attala County with an
equal opportunity to elect their candidates of choice, according to Loewen.

Through ecological regressionanalysis, Dr. Loewen demonstrated “ overwhelming” whitebloc
voting: An average of 83.2% of all whites who voted in six elections surveyed voted for white
candidates. Conversely, blacks were politically cohesive as well: An average of 84.2% of their
ballots went to black candidates. In these elections, all since 1991, the proportion of white voters
who voted for black candidateswas never above 28% and averaged lessthan 17%. Black votersgave
black candidates an average of 84.2% of their votes; nonethel ess, black candidates had little hope for
success except in mgority black districts, owing to the white racial bloc voting. Thus, despite the
strong political cohesion shown by the black community, the white community demonstrated bloc
voting usually sufficient to defeat the blacks' candidates of choice, except in magjority black districts.

Dr. Loewen dso calculated a high correlation between voting behavior and the racial
composition of thedistricts. Thisrelationship isexpressed by acorrelation coefficient, r, astatistical
measure of the closeness of the fit between an independent variable (the racial composition of the
election precinct) and a dependent variable (the level of support for a particular candidate). A high
correlation coefficient justifies confidence in the underlying data. Correlation coefficients range in
value from -1.00 to +1.00, from a perfectly inverse relationship to a perfectly positive one. The
square of the correlation coefficient indicates the proportion of the variance that is associated with
the independent variable.

Dr. Loewen figured the correlation coefficients andr?s for the six black-white elections in

AttalaCounty after 1991 for which they could be computed. All six rsare above 0.5, and all but one
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are 0.9 or above, dlowing extreme confidence in the underlying data and the ultimate regression
estimates. Similarly the r?s are high. All but one are above 0.8, and four of the six are above 0.9,
indicating that race is the primary factor in the variation in the vote.

In the face of this compelling evidence the district court persisted in denying the racial basis
of voting in Attala County. It repeated its statement in Teague 1, 807 F. Spp.. at 403, that the
election analyss of the experts falled to prove racia polarization and that “[f]actors such as a
candidate’ s experience, qualifications, education and contact with the el ectorate are of much greater
significance than race to votersin Attala County.” The district court opined that the record in this
case is devoid of any proof that other factors such as these are as or more important than race in
predicting voting behavior in Attala County. According to the court, “ Statistical analyses do not
encompassother factorsand variablesthat providefurther insaght into voting behaviorsand patterns.
Statistics examine how, rather than why, people vote the way they do.”

The district court’s view disregards the established acceptance of regression analysis as a
standard method for analyzing racialy polarized voting. Gingles, 478 U.S. at 52-53 n.20.
Furthermore, by this reasoning, the district court errs by placing the burden on plaintiffsto disprove
that factors other than race affect voting patternsin Attala County. Plaintiffsareto present evidence
of racial biasoperating inthe el ectoral system by proving up the Ginglesfactors. Defendantsmay then
rebut the plaintiffs evidence by showing that no such bias exists in the relevant voting community.

Nipper v. Smith, 39 F.3d 1494, 1524 (11th Cir. 1994). The district court betrays its

misunderstanding of this burden-shifting when it concludes that “factors other than race influence
votersin Attala County, and therefore, plaintiff has failed to prove racia polarization” on the basis
of there being “no proof intherecord that in any way comparesthe candidates on any basis other than
race.” Suchashowingisfor the defendantsto make. Thelack of evidencein therecord on this point
favors the plaintiffs, not the defendants. By the district court’s own reasoning, then, the plaintiffs

have prevailed in demonstrating racia bloc voting.
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Thedistrict court concluded its discussion on racial bloc voting by citing anecdotal evidence
from the trial to support its opinion that factors other than race influence voters in Attala County.
To that end, Troy Hodges, supervisor in District 3 in commenting on his experiences campaigning
in the black area of Kosciusko testified that “[r]ace won't keep you from being elected,” and that
“blackswon’t votefor acandidate just because [the candidate] is black or white.” Thedistrict court
also mentioned Alderman H.L.. Myrick, who isblack and who credited hissuccessto significant white
crossover voting aswell asfinancia and campaign help from white citizens. He decried the assertion
that Attala County voters mark their ballots on the basis of skin color instead of the candidate and
hisqualifications. Myrick did admit, however, on cross-examination, that whereas white and black
volunteerstogether assisted awhite candidate in acontest against another white candidate, no whites
campaigned for black candidates.

Largely onthe basis of thistestimony, the district court found that black and white crossover
voting has a sgnificant impact on election outcomes in Attala County. The court found that
“[although the statistical evidence may weigh in favor of a finding of racial polarization,” this
evidence isinsufficient, failing “to establish that votersin Attala County cast their vote on the basis
of race, to the exclusion of other nonracial factors, such as a candidate’ s experience, qualifications,
education and contact with the electorate.”

Paintiffs countered with the testimony of Jesse Fleming, a former supervisor from black
majority District 4. Fleming testified that within Attala County, voting so severdly splitsalong racia
lines that black candidates cannot win elections unless they runin amajority black district. Fleming
supplemented this testimony with accounts of racialy hostile encounters he and other black
candidates received from whites.

Paintiffs presented additional lay testimony indicating the presence of voting aong racial
lines. Defense witness Charles England, a former County Chancery Clerk, admitted on cross-
examination that it is easier for a candidate to become popular with avoter if the candidate and the

voter areof thesamerace. England acknowledged that churches, private clubs, social organizations,
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and other aspects of social lifein Attala County areracialy segregated, and that asaresult, persona
familiarity is associated with race.

“Thedistrict court is not obliged to accept statistical evidence as conclusive on the question
whether racialy polarized voting exists.” Teague, 17 F.3d at 798. Still, the district court does have
an obligation to give particularized findings when it discredits the statistical evidence, especialy
where the evidence isweighty. And it isweighty here. Indeed, the district court did not even have
to choose among competing opinions based on the statistics. The results of the regression analyses
of both plaintiffs and defendants’ expertswere consistent. And when thedistrict court looked to lay
testimony, even the anecdotal evidence was conflicting.

Thisis not to say that the district court rejected the statistical evidence outright, or that it
guestioned the accuracy of thenumbers. Indeed, the court concluded that “there can be no doubt that
the statistical evidence in the record favors a finding of racial bloc voting in Attala County.” The
court expressed its opinion, with which we agree, that the statistics do no capture al the reasons
motivating a voter. The difficulty is that the district judge then refused to accord any presumption
to thevirtually unchallenged statistical case and placed the additional burden ontheplaintiffsto prove
that “racia polarization, experience, qualifications, education, and contact with the electorate” were
not thetrue explanationsfor the voting patterns. Asthedistrict court put it, “Conspicuously missing
from the record in this cause is any proof to the contrary. Of the black-white elections analyzed,
thereisno proof intherecord that in any way compares the candidates on any basis other than race.”
In the face of a strong statistical case that defendants were unable to shake, general statements that
race played no role at the polls carry little weight, and adistrict court errs by adjusting the plaintiffs
burden of proof on the basis of such testimony. In short, the district court placed upon the plaintiffs
theinsurmountabl e burden of coming forward with evidence disproving all nonracial reasonsthat can
explain election resultsin spite of the fact that the defendant had itself produced no real evidencethat

factors other than race were at work.
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This court remanded for a more thorough discussion by the district court of the statistics
which made up the principa evidence plaintiffs offered. But the district court chose to skirt this
charge by averring that “thisevidence aoneisnot sufficient.” Without substantially morein theway
of particularized findings contradicting the numbers, the district court may not totally discount
methodol ogy that both the Supreme Court and this court have cited with approval. Gingles, 478 U.S.
at 52-54; Campos, 840 F.2d at 1246 n.9. Doing so was in disregard of the remand order.

After acareful and completereview of thetrail court record, we find overwhelming evidence
of racia polarization. The results of the statistical analyses in this case create a strong presumption
in favor of afinding of black political cohesion and racia bloc voting. Asin Teague |, the district
court, on remand, did not accept this presumption. We hold that finding to constitute clear error.
Even relying on the anecdotal evidence, thedistrict court should have found it ambiguous at best and
certainly not dispositive. Rather the court apparently chose to accept some and ignore others. And
whilethe court does have discretioninthe manner inwhichit weighsthefacts, the statistical evidence
here is so one-sided asto require amore convincing discussion of the lay testimony before refuting
the objective results. The district court failed to give the serious consideration to the statistical
evidencefor which thiscasewasremanded. Although there may be casesin which even proof of the
three Gingles factors may not sustain avote dilution claim, thisis certainly not such acase. Wefind
that the plaintiffs have successfully carried the burden on their vote dilution claim.

Totality of the Circumstances

Again, afinding of the three Gingles preconditions does not end the inquiry. Reviewing
courts are to 1 ook beyond the Gingles threshold factors when evaluating vote dilution claims.
Nipper, 39 F.3d at 1513. Asthe Supreme Court said, “Lack of electoral successisevidence of vote
dilution, but courts must also examine other evidence in the totality of circumstances, including the
extent of the opportunities minority voters enjoy to participate in the political processes.” De

Grandy, 114 S. Ct. at 2657. A defendant may try to rebut plaintiffs claim of vote dilution via
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evidence of “objective, nonracia factors under the totality of the circumstances standard.” Nipper,
39 F.3d at 1513.

The Voting Rights Act as amended invalidates any “standard, practice, or procedure . . .
which results in adenia or abridgement of the right of any citizen of the United States to vote on
account of race or color . ..” It saysthat adenial or abridgment occurs where,

based on the totality of the circumstances, it is shown that the political processes
leading to nomination or election in the State or political subdivision are not equally
open to participation by members of a class of citizens protected by subsection (a) in
that its members have less opportunity than other members of the electorate to
participate in the political process and to elect representatives of their choice. The
extent to which members of a protected class have been elected to officein the State
or political subdivisionisone circumstance which may be considered: Provided, That
nothing in this section establishesaright to have members of aprotected classelected
in numbers equal to their proportion in the population.

42 U.S.C. § 1973(b).
Gingles says that the reviewing court is to be flexible in its totality inquiry and guided by
factors drawn from the Senate Judiciary Committee report on the 1982 amendments to the Voting

Rights Act and reference Zimmer v. McKeithen, 485 F.2d 1297 (5th Cir. 1973). Gingles, 478 U.S.

at 44. Thesefactorsinclude

1 the extent of any history of officia discrimination in the state or political
subdivision that touched the right of the members of the minority group to register,
to vote, or otherwise to participate in the democratic process;

2. the extent to which voting in the elections of the state or political subdivision
isracially polarized;

3. the extent to which the state or political subdivision has used unusualy large
election districts, mgjority vote requirements, anti-single shot provisions, or other
voting practices or procedures that may enhance the opportunity for discrimination
against the minority group;

4, if there is a candidate dating process, whether the members of the minority
group have been denied access to that process;

5. the extent to which members of the minority group in the state or political
subdivision bear the effects of discrimination in such areas as education, employment,
and health, which hinder their ability to participate effectively in the political process;
6. whether political campaigns have been characterized by overt or subtle racial
appeals; [and]
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7. the extent to which membersof the minority group have been elected to public
officein the jurisdiction.

Id. at 36-37 (quoting S. Rep. No. 417, 97th Cong., 2d Sess. 28-29 (1982), reprinted in 1982
U.S.C.C.A.N. 177, 206-07). Additional factors that may be probative in some cases as part of
plaintiffs evidence establishing a voting rights violation are

8. whether there is a dgnificant lack of responsiveness on the part of elected
officias to the particularized needs of the members of the minority group; [and]

9. whether the policy underlying the state or political subdivision’s use of such

voting qualification, prerequisite to voting, or standard, practice or procedure is

tenuous.

Id. a 37. Thedistrict court on remand made the same totality determination asit did in Teague |.
The court still found that Attala County’ s electoral system does not violate § 2 and that blacks have
the same opportunity as whites to participate in Attala County’ s electoral system.

The district court held that evidence of past discrimination and present socioeconomic
disparities between blacks and whites does not predominantly explain voting patterns in Attala
County. These factors, it concluded, while they do exist and have a significant impact, still do not
tip the scales in favor of a 8§ 2 vote dilution violation. The court repeated its explanation that other
factors such as voter apathy have resulted in low voter registration and turnout among blacks in
AttalaCounty. Initsopinion, plaintiffshavefailed to prove that past discrimination presently affects
voting behavior in Attala County and, even if it does, that that impact is greater than many other
influences.

The court next looked to the arguments that socioeconomic disparities between black and
white voters have had an impact on political opportunity. Again the court credited the defendants
argument that voter apathy explains the depressed level of political participation by blacksin Attala
County. Quoting Teague I, the court found:

Rather than unequal opportunity, the source of minority candidate defeat can be

traced to the failure to energize an apathetic electorate. Voter apathy afflicts society

in genera, transgressing every socio-economic level and knowing no barriers.

Political victories are thefruit of organizing, energizing and mobilizing an electorate
to turn out and vote for a particular candidate.
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The court cited the testimony of defendants’ trial expert, Arthur Whittemore, who attributed sharp
declines in voter participation and voter turnout by both blacks and whites from 1988 to 1990 to
increased voter apathy statewide and nationally.

The district court found no evidence in the record that elected officials are unresponsive to
the “particularized needs’ of blacks relative to whitesin Attala County. In support of this finding,
the court looked to the lay testimony described earlier from county pols testifying to the necessity of
black support for winning elections.

The court found no one factor determinative of blacks ability to participate in the politica
process, and that in the totality of the circumstances blacks in Attala County have just as much
opportunity to participate in the political processand elect candidates of their choosing as do whites
in the county. Thisfinding by the district court is clearly erroneous.

In Clark v. Calhoun County, 21 F.3d 92 (5th Cir. 1994), this court held:

[Tt will be only the very unusual caseinwhichthe plaintiffscan establish the existence

of the three Gingles factors but still have failed to establish a violation of § 2 under

the totality of circumstances. In such cases, the district court must explain with

particularity why it has concluded, under the particular facts of that case, that an

electoral system that routinely results in white voters voting as a bloc to defeat the

candidate of choice of a politically cohesive minority group is not violative of § 2 of

the Voting Rights Act.
Id. at 97. AttalaCounty isnot that unusual case. The district court did not take adequate notice of
the considerable statistical evidence of votedilution. The conclusionit drew initstotality discussion
issmilarly dubious, relying entirely on the denias of afew lay witnesses and ignoring the contrary
testimony of others. Thedistrict court did not place thistestimony in the context of the area shistory
of voter exclusion nor give voice to any plausible nonracia explanation for Attala County’s voting
patterns.

That Missssppi has a long and dubious history of discriminating against blacks is
indisputable. Furthermore, as the district opined on remand, there is no question that grave
socioeconomic disparities exist between blacks and whites in Attala County. Still, what must be

shown is that the effects of past discrimination impede the ability of blacks in Attala County to
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participatein the political process. League of United Latin Am. Citizensv. Clements, 999 F.2d 831,

866 (5th Cir. 1993). Plaintiffs are not required to prove a causal connection between these factors
and a depressed level of political participation. Quoting the Senate report, this court noted in
LULAC that:

The courts have recognized that disproportionate educational, employment, income

level and living conditions arising from past discrimination tend to depress minority

political participation. Where these conditions are shown, and where the level of

black participationin politicsisdepressed, plaintiffsneed not prove any further causal

nexus between their disparate socio-economic status and the depressed level of

political participation.

Id. at 867 (quoting S. Rep. No. 417, 97th Cong., 2d Sess. 29 n.114, reprinted in 1982 U.S.C.C.A.N.
177, 207 n.114).

Dr. Loewen’' s analysis of elections since 1991 showed that black participation is lower than
white participationin Attala County asdid thereport of defendants’ expert Dr. Weber. Thisdisparity
in voting paralels racia disparities in registration. Dr. Loewen attributed these disparities to
socioeconomic gaps between blacks and whites in Attala County. He calculated that 95.9% of the
white voting age population was registered compared to 76.1% of the black voting age popul ation.

Dr. Loewendiscussed how these depressed level sof political participation correlateto blacks
socioeconomic status. He reported that black families are more than 3.5 times as likely to be poor
than are white families. Almost 47% of black families live below the poverty level whereas that
figurefor whitesisaround 13%. Roughly three out of every four familieswith annual incomes below
$5,000 are black. Sixty percent of thefamiliesmaking $5,000 to $10,000 area so black. Themedian
family income for whites is amost twice the amount for black families.

Employment figures help explain why blacks fare so poorly economically in Attala County.
The unemployment rate in the black community is 12.9%, nearly twice that in the white community.
Among the employed, one-third of white workers are in white collar occupations. Admittedly, this
isalow figure by national standards; but it neverthelessisthreetimestheratefor black workers. Dr.
Loewen built upon these socioeconomic indicators to surmise that blacks, being more heavily

concentrated in wage-earning positions, do not have the same level of flexibility come election day
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to leave their jobs and vote as salaried employeestypically do. These blue collar workers may have
to wait until the end of the day when lines at the polls are longest and are therefore discouraged from
making the commitment to wait it out to cast their ballot.

Findly, Dr. Loewen offered the differences in educational achievement between blacks and
whitesin Attala County asan explanation for socioeconomic disparities. He reported that whitesare
amost twiceaslikely asblacksto have graduated from high school. Whitesare 2 v2timesmorelikely
to have graduated from college.

The district court determined that voter apathy influenced election results in Attala County
largely on the basis of testimony from defendant’ strial expert, Whittemore, who testified regarding
a sharp decline in voter participation and voter turnout by both blacks and whites from 1988-1990.
To conclude that black voter apathy is the reason for the failure of blacks to elect the candidates of
their choice when apathy affects al voters is counterintuitive. The fact that blacks and whites in
AttalaCounty are going to the pollsin decreasing proportions does not explain why blacksalone are
essentially shut out of the political processes of the county.

The considerabl e evidence of the socioeconomic differences between black and white voters
in Attala County argues against the district court’ s reiteration that black voter apathy is the reason
for generaly lower black political participation. The presence of voter apathy is not a matter for

judicia notice. Kirkseyv. Board of Supervisors, 554 F.2d 139, 145 (5th Cir.) (en banc), cert. denied,

434 U.S. 968, 98 S. Ct. 512, 54 L. Ed. 2d 454 (1977). The record before us does not contain
evidence to support the district court’ s conclusion that voter apathy is the reason for the failure of
blacks in Attala County to elect the candidates of their choice to politica office. See United States
v. Ddlas County Comm’'n, 739 F.2d 1529, 1536 (11th Cir. 1984).

We are not denying that the ultimate inquiry of Section 2 isracia discrimination; nor are we
holding that a defendant cannot offer evidence of the nonracial reasons for the voting patterns. In

LULAC we did not hold that the plaintiff has the burden of negating al nonracia reasons possibly
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explaining plaintiffs’ statistical case. That case concerned a different problem - the role of partisan
politics.
CONCLUSION

For the foregoing reasons we find that the district court clearly erred in finding that the 1983
supervisory and justice court judge redistricting plans for Attala County do not diminish minority
voting power inviolation of § 2 of the Voting Rights Act, asamended. The caseisremanded for the
development and implementation of aremedia plan to cure the vote dilution caused by the existing
redistricting plansand for adetermination of what amount, if any, the plaintiffsare entitled to recover

in court costs and attorneys fees. REVERSED, RENDERED, AND REMANDED.
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