IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60228

MARI NE SHALE PROCESSCRS | NC.
Petitioner,
ver sus
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY,

Respondent .

Petition for Review of Oder of
Envi ronnmental Protection Agency

April 18, 1996
Bef ore REYNALDO G GARZA, KING and H Gd NBOTHAM Circuit Judges.
H G3 NBOTHAM Circuit Judge:

This case is an appeal of Marine Shale Processors, Inc. from
final agency action of the Environnmental Protection Agency.
Specifically, MP challenges EPA's decision to deny MSP s
application for a Boiler and I ndustrial Furnace Permt required by
t he Resource Conservation and Recovery Act, 42 U S.C. 8§ 6901-92K

This case is one of the trio described in United States v. Marine

Shal e Processors, Inc., No. 94-30664. W affirm

I
In 1980, EPA pronulgated regulations pursuant to RCRA

governing the treatnent, storage, and di sposal of hazardous waste.



See, e.q., Final Rule, Hazardous Waste Managenent: Overvi ew and

Definitions; Generator Requl ations; Transporter Requl ations, 45

Fed. Reg. 12,721 (1980); Final Rule, Interim Final Rule, and

Request for Comment s, Hazardous WAste Managenent System

Identification and Listing of Hazardous Waste, 45 Fed. Reg. 33,082

(1980). These regul ati ons defi ned two net hods of processing waste,
incineration and recycling. The rules required facilities engaged
in incineration to procure a permt called a Subpart O permt, a
reference to 40 CF. R pt. 264 subpt. O See Proposed Rule and

Request for Conment, ldentification and Listing of Hazar dous WAst e;

Anmendnents to Definition of Solid WAastes, 53 Fed. Reg. 519, 522

(1988). Facilities engaged in recycling could operate w thout
permts. See 45 Fed. Reg. at 33,120 (pronulgating 40 CF.R 8§

261.6); see also Final Rule, Hazardous Waste Managenent Systent

Definition of Solid Waste, 50 Fed. Reg. 614, 626-27 (1985).

In 1985, EPA defined a new category of hazardous waste

processi ng devices called "industrial furnaces," atermdefined to
i ncl ude "aggregate kil ns" having certain characteristics. 50 Fed.
Reg. at 661. I ndustrial furnaces could engage in either
incineration or burning for energy recovery. If the industria
furnace facility engaged in incineration, then it needed a Subpart
O permt. If the industrial furnace engaged in recycling, no
permt was necessary. 50 Fed. Reg. at 626-27. MSP began
operations in 1985, claimng an exenption fromthe Subpart O permt

requi renment on the grounds that its kiln was an aggregate kil n and

that its facility was an industrial furnace engaged in recycling.



On August 14, 1990, the United States sued MSP in United
States District Court for the Eastern District of Louisiana in the
action giving rise to Nos. 94-30419 and 94-30664, claimng anong
other things that MSP had incinerated hazardous waste w thout a
Subpart O permt since it opened for business in 1985. In 1991
EPA pronul gated new rules requiring that all devices using thernal
conbustion to treat hazardous wastes have either a Subpart Opermt
or a new formof permt for recycling facilities called a Boiler

and Industrial Furnace permt. Final Rule, Burning of Hazardous

Wastes in Boilers and Industrial Furnaces, 56 Fed. Reg. 7134, 7138

(1991). These regul ations ended the exception from the permt
requi renment for facilities engaged in recycling. MSP submtted a
BIF permt application and a Certification of Conpliance with BIF
regul ations. On the basis of these filings and its contention that
it fit wthin the previously existing recycling exenption, MSP
claimed interimstatus to operate while EPA considered the permt
application. EPA s internal consideration of MSP' s application for
a BIF permt proceeded sinultaneously with litigation of the United
States' action in Louisiana District Court.

On January 31, 1994, EPA issued a tentative decision denying
MSP's BIF permt application. EPA rested its tentative denial
deci si on upon its conclusion that MSP di d not produce aggregate and
that its system did not use thermal treatnent to acconplish
recovery of materials or energy within the neaning of 40 CF. R 8§

260. 10. EPA opened its decision for public comment.



A jury trial on the United States' claimin district court
that MSP had incinerated waste without a permt began in April
1994. At the end of a five-week trial, the court submtted 13
interrogatories to the jury. In late May, the jury found itself
able to agree to the answer to only nine of the questions. The
questions relevant to this appeal, together with the jury's answer
if any, were as follows:

1. Was MSP entitled to a recycler exenption from
the requirenment of a permt as an operator of an
i nci nerator of hazardous waste? (unable to answer)

2. Were all of the hazardous wastes accepted by MSP
beneficially used or reused or legitimately recycl ed?
(unabl e to answer)

2(a). Were all of the hazardous wastes accepted by
MSP prior to August 21, 1991, beneficially used or reused
or legitimately recycled? (unable to answer)

10. Is MSP's rotary kiln an aggregate kiln? (yes)

13. Are the rotary kiln, oxidizers Nos. 1 and 2,
and slag box part of a kiln system that produces
aggregate? (yes)

Because the jury failed to answer four of the interrogatories, the
district court declared a mstrial.

I n Septenber, 1994, EPA issued a final decision denying MSP' s
application for a BIF permt. EPA rested upon its finding that
MSP's rotary kiln systemdid "not neet the definition of aggregate
kiln and, therefore, does not neet the definition of industria
furnace." EPA also cited MSP' s poor history of conpliance with the
environnental laws, as well as its finding that MSP could not

qual ify as an aggregate kil n because it destroyed hazardous waste.

MSP appealed to the Environnental Appeals Board, relying on



principles of Article Ill, the seventh anendnent, collateral
estoppel, due process, and the Admnistrative Procedures Act, 5
U S C 8§ 701-06.

I n March, 1995, after a review of the record, the EAB affirnmed

EPA' s deni al . In re Marine Shale Processors, Inc., Dkt. No.

06900009, RCRA Appeal No. 94-12, 1995 W 135572 (EPA 1995). The
EAB stated that MSP did not produce "commerci al -grade aggregate"
fromits systemand thus that its facility could not qualify as an
aggregate Kkiln. The EAB questioned EPA's reliance on NMSP' s
conpliance history and on MSP' s destructi on of hazardous waste, but
ultimately affirmed the decisioninits entirety. In April, 1995,
EPA finally denied MSP's BIF permt application on all grounds
stated in its Septenber, 1994 ruling. MSP appeals the denial of
its permt, invoking our authority under 5 U S.C. § 706(2) to set

aside final agency action. W affirm

[
MSP i nvokes Article 111, the Sevent h Anendnent, and col | at eral
estoppel principles to attack EPA's permt denial.
A

MSP begins its assault wupon the permt denial wth

constitutional argunents based on Article I1Il and the Seventh
Amendnent. Its first argunent is that Article Ill and the Seventh
Amendnent prevent EPA fromruling on its permt application. |Its

second argunent is that the United States, by filing its |awsuit

and t hus i nvoki ng the judicial power of an Article Ill court, could



not continue to consider in an internal adm nistrative proceeding
i ssues identical to those being litigated inthe Article Il court.
Wth cites to Montesqui eu and Madi son, MSP argues that the nonent
the United States filed suit the district court obtained exclusive
power to decide any issue before it and that EPA's permtting staff
could not resolve any |egal question pending before the district
court wthout running afoul of the constitutional prohibition
f or bi ddi ng Executive Branch review of Article Ill court deci sions.
In a simlar vein, MSP invokes the Seventh Anmendnent, contending
that once the Seventh Amendnent is activated as to an issue, a
party is entitled to have the issue resolved by a jury.

Wth regard to both MSP s Seventh Amendnent and Article 11
argunents, we begin with the proposition that, in the absence of a
si mul taneous district court proceedi ng, Congress violated neither
constitutional principle by providing that EPA shoul d adjudicate

MSP's permt application. See In re Texas General Petrol eum Corp.

52 F.3d 1330, 1336 (5th G r. 1995) (“Wiether an Article IIll court
IS necessary involves the sane inquiry as whether a litigant has a

Sevent h Anendnent right toajury trial.”) (citing Ganfinanciera,

S.A. v. Nordberg, 492 U. S. 33, 53-54 (1989)). MSP's contention to

the contrary cones decades, perhaps centuries, too |late.
Congress’s choice to grant EPA authority over the permt proceeding
represents a classic constitutional exanple of the public rights
doctri ne.

Viewing our inquiry as governed by “practical attention to

subst ance rather than doctrinaire reliance on formal categories,”



Thomas v. Union Carbide Agricultural Products Co., 473 U. S. 568,

587 (1985), we note the followng characteristics of the permt
pr oceedi ng. First, it is a dispute to which the sovereign is a

party. See Crowell v. Benson, 285 U S 22, 50 (1932); Murray’s

Lessee v. Hoboken Land & | nprovenent Co., 59 U S. (18 How. ) 272,

284 (1855). Second, the permt requirenent “serves a public
purpose as an integral part of a program safeguarding the public
heal th.” Thomas, 473 U.S. at 589. Third, the scientific and
technical nature of the decisions in this permt proceeding naeke
the decision “peculiarly suited to exam nati on and determ nation by
an admnistrative agency specially assigned to that task.”
Crowell, 285 U. S. at 46. Fourth, the permt proceedi ng, and i ndeed
nmost of RCRA itself, deals with a narrow y cabi ned area of the | aw.

See Commpdity Futures Trading Conm ssion v. Schor, 478 U.S. 833,

852 (1986) (referring to a “particul arized area of law’') (i nternal
quotation marks omtted). Fifth, the permt applicationinplicates
a federal right not imedi ately anal ogous to the state common | aw
causes of action “assuned to be at the ‘core’ of matters normal ly
reserved to Article IIl courts.” 478 U S. at 853. Si xth, EPA,
“unl i ke the bankruptcy courts under the 1978 Act, does not exercise
‘“all ordinary powers of district courts,’” and thus may not, for

i nstance, preside over jury trials or issue wits of habeas

corpus.” 478 U. S. at 853 (quoting Northern Pipeline Construction

Co. v. Marathon Pipe Line Co., 458 U S. 50, 85 (1982) (plurality

opinion)). Seventh, Congress has provided for judicial reviewover

the agency’s permt denial under 5 U S.C. 88 704-06. See 478 U. S



at 854-55. Under such circunstances, Congress viol ated neither the
Seventh Anendnent nor Article 1lIl in delegating the permtting
deci sion to EPA

Havi ng establ i shed that EPA could constitutionally adjudicate
the permtting proceeding in the absence of a suit by the United
States, we address MSP's argunent that the enforcenment action
altered the constitutional |andscape. W find MSP' s contention
convincing in neither the Article IIl nor the Seventh Anendnent
context. At bottom both argunents fail for the sanme reason: This
is not a case in which EPA has sought to review or alter the
decision in the district court, to reverse the district court’s
findings, or to interfere with the judiciary’s ability to issue a

bi ndi ng decision. C. Hayburn's Case, 2 U S. (2 Dall.) 40 (1792)

(suggesting that the judiciary could not render an opinion as to
whet her a citizen was entitled to a pension when both the Secretary
of War and the Congress retained power to deci de whether to honor

the judiciary’s judgnent); Town of Deerfield v. FCC, 992 F.2d 420

(2d Cr. 1993) (rejecting the FCC s attenpt to alter or anend a
federal court judgnent). EPA has, to be sure, disagreed with
several of the conclusions of the district court, but it has never
sought to interfere with the effect that these conclusions have
upon the causes of action being adjudicated there. The permt
application and the district court |litigation involve conmmon
i ssues, but the two proceedings are deciding different questions,
the nost inportant of which is that the permt proceedi ng concerns

whet her MSP may operate legally in the future, while the district



court proceedi ng concerns whether MSP has operated legally in the
past .

Shoul d EPA attenpt to use the rulings in the permt proceeding
to collaterally estop MSP in the district court action, MSP s
argunent may have force; we nake no comment on this question. Cf.

Par kl ane Hosiery Co v. Shore, 439 U S. 322 (1979) (holding that the

Sevent h Anendnent does not prevent an equity court’s determ nation
of legal issues fromestopping relitigation of the sane issues in
a subsequent action at |[|aw). But given that EPA could
constitutionally adjudicate the permt application in the absence
of the district court litigation, MSP can nmake no argunent until
the permtting proceeding has sone effect upon the issues being
decided in the district court litigation. Wen and if MSP feels
that effect, it may litigate these issues.

Accordi ngly, EPA has never sought to judge its own case any
more than it does in any normal permt application proceeding. |If
the permtting arm of the agency could constitutionally exercise
jurisdiction over MSP's permt application in the absence of a
district court proceedi ng, as we have held, then nothing in Article
1l prevented EPA's permt staff and the district court from
proceedi ng sinultaneously. Havi ng established this general
principle, we exam ne MSP' s argunents in detail.

1

MSP argues that as a result of EPA's suit, Article IlIl gave

the district court exclusive power to decide the controversy

between MSP and EPA. MSP points to no statute or constitutional



provi sion granting exclusive jurisdiction to the federal district
courts to decide all disputes between EPA and entities |ike MSP
Its argunent assunes that there would be no Article Il bar had EPA
denied the permt and then filed the district court suit, or if EPA
had litigated the suit to conpletion and then denied the permt.
W find MSPs Article I11 argunments unconvincing. State
courts are not Article IlIl courts, yet nothing in Article I11I
prevents a state court fromlitigating the same controversy pendi ng

before a district court. Kline v. Burke Construction Co., 260 U.S.

226, 230 (1922). In such cases, if the state court reaches final
judgnment first, its disposition may preclude further litigation in
the district court wthout violating Article I1l. [1d. at 233-34;

VWaysi de Transportation Co. v. Marcell’'s Mdtor Express, Inc., 284

F.2d 868, 870-71 (1st Cir. 1960). MSP cites to no case suggesting
that this principle would change if the state itself were a party
to both the state court and federal court litigation. Li ke the
Sixth Grcuit,

W see no reason why the rule permtting a second
tribunal to proceed to the decision of an in personam
matter wwthinits jurisdiction, in spite of the fact that
anot her action between the sane parties is pending in
anot her tribunal, should not be applicable as between a
United States District Court and a federal adm nistrative
agency in which Congress expressly has placed
responsibility for regulation in a specific area.

Ashland O | & Refining Co. v. FPC, 421 F.2d 17, 21 (6th Gr. 1970).

MSP cites California v. FPC, 369 U S 482 (1962), for the

broad proposition that any tinme a federal court has jurisdiction
over a controversy in which an agency is a party, the agency nust
w thhold adm nistrative action until the court has reached a

10



decision. W do not read California so broadly. In that case, the

Suprene Court held that the FPC shoul d not have approved a nerger
while a suit challenging the nmerger, filed by the United States,
was pending in federal district court. Justice Brennan’s majority
opi ni on does not nention Article Ill. Instead, it justifies its
holdings with “practical reasons,” primarily the difficulty of
unscranbl i ng an al ready consummat ed nerger.

MSP poi nts out no anal ogous practical considerations in this
case. To the contrary, EPA could reasonably decide that the
district court litigation promsed to continue for years. The EAB,
for instance, considered MSP official George Eldredge’ s statenent
t hat “what ever acti on EPA proposes, and what ever the outconme of the
| awsuit, the case is going to drag on for years. In the nean|

Jtinme, we’'ll be doing business as usual.” In re Marine Shale

Processors, Inc., Dkt. No. 0690009, RCRA Appeal No. 94-12, 1995 W

135572, at * 17 (EPA 1994) (internal quotation marks omtted). EPA
coul d concl ude that awaiting the decision of the judiciary on those
issues common to the district court litigation and the permt
proceedi ng woul d undul y del ay resol uti on of the i nportant questions
in the latter and would allow an admtted violator of the
environnental laws to continue operating, perhaps in further
viol ation of these laws, until the conclusion of the litigation and
the inevitable appeal. Normal |y, speedy adjudication from an
adm ni strative agency is sonething to be encouraged, and we cannot
fault EPA's decision not to await the wunavoidably ponderous

progress of the district court litigation.

11



2
For simlar reasons, we reject MSP s seventh anendnent
argunent. As EPA acknow edges, MSP has a right to a jury trial in

the district court proceeding. See Tull v. United States, 481 U S

412 (1987). But because the permt application triggered a public
rights dispute, MSP has no right to a jury ¢trial in this
proceeding. Atlas Roofing Co. v. OSHRC, 430 U.S. 442, 455 (1977);

see also id. at 450 (noting that jury trials nmay be inconpatible
Wi th agency processes). MSP cites no case holding that the
pendency of an action in one tribunal in which a jury trial right
attaches prevents another tribunal fromproceeding without a jury.
Unl ess and until MSP is prevented fromlitigating its defenses in
the district court to a jury, no arguable jury trial violation has
occurr ed.

Not hi ng in Beacon Theaters, Inc. v. Wstover, 359 U S. 500

(1959), requires a different result. In Beacon Theaters, the

plaintiff filed an action seeking an injunction prohibiting the
defendant from prosecuting an antitrust suit. The def endant
counterclained in a conplaint stating the antitrust cause of action
and demanded a jury trial. The trial judge schedul ed the hearing
on the plaintiff’s request for injunctive relief ahead of the jury
trial on the defendant’s antitrust claim The Suprene Court held
that the trial court abused its discretionin scheduling the equity
suit first because such scheduling would have the effect of
depriving the defendant of its right to a jury trial in the

counterclaim Crucial to this holding was the fact that nodern

12



rules of civil procedure allowed joinder and joint resolution of
multiple clains of nmultiple parties, thus in effect giving the
plaintiff an adequate renedy at law by joining all involved. See

id. at 507, 509, 511; see also Dairy Queen, Inc. v. Wod, 369 U S.

469, 472-73 (1962) (interpreting Beacon Theaters in this manner);

Lytl e v. Household Manufacturing, Inc., 494 U S. 545, 550-52 (1990)

(discussing the inportance of the fact that |egal and equitable
clains were tried in the sanme lawsuit in applying the Beacon
Theaters rule). In this case, in contrast, the district court may
not grant a permt, and the adjudicatory arm of EPA nay not grant
the relief sought in EPA' s district court conplaint. A single
proceedi ng could not resol ve both issues.

B

MSP next argues that EPA's permt denial violated the

principle of collateral estoppel. In order to invoke collatera
estoppel, however, “the 1issue under consideration [nust be]
identical to that litigated in the prior action.” Copel and v.

Merrill Lynch & Co., 47 F.3d 1415, 1422 (5th Gr. 1995). M5P' s

col |l ateral estoppel argunent fails because the jury was either not
asked to resolve or unable to resolve questions crucial to EPA' s
decision to deny MSP' s permt application.

MSP based its BIF permt application to EPA wupon the
contention that its kiln systemconstituted an industrial furnace.
40 C.F.R 8 260.10 defines industrial furnace as “any of the
followng enclosed devices that are integral conponents of

manuf acturing processes and that wuse thermal treatnment to

13



acconplish recovery of materials or energy.” The definition then
lists a series of twelve devices by nanme, which Judge Dupl antier
referred to as the “twel ve apostles.” “Aggregate kilns” are one of
the twel ve apostles. As applied to this case, then, section 260. 10
requires EPAto grant MSP a permt if Marine Shale’s kilnis (1) an
aggregate kiln, (2) that is an integral conponent of a
manuf acturing process, and (3) that uses thermal treatnment to
acconplish recovery of materials or energy.

In addition, paragraph thirteen of the definition provides
that EPA may add other devices to the list of the twelve apostles
after consideration of five enunerated factors with a sixth
catchall statenent that EPA mght consider “other factors, as
appropriate.” The first of these five factors is “the design and
use of the device primarily to acconplish recovery of material
products.” The remaining four generally focus on the inquiry of
whet her a facility makes a product.

In an interpretive step that MSP has not chall enged, EPA
anal yzed MsSP's permt application in terns of the five factors
articulated in paragraph thirteen and did not directly focus on the
narrative criteria preceding the list of the twelve apostles. W
note that the first of the five factors mmcs the second of the
narrative criteria and that both focus on whether a facility
recovers energy or nmaterials.

EPA denied MSP's permt application on the basis of its

finding that MSP's kiln system nmet none of the five factors

14



enunerated in paragraph thirteen.! |In particular, EPA discussed
extensively its grounds for finding that the mpjority of the
hazardous waste processed by MSP contributed nothing to the
production of a product and were not recovered or recycled, and
therefore that MSP did not use thermal treatnent to recover energy
or materials. In addition, EPA found that MSP's kiln did not
produce aggregate after defining aggregate according to commerci al
speci fications.

The jury’s findings covered only a portion of the industrial
furnace inquiry considered in terns of either the narrative
criteria and the twelve apostles or the five factors in paragraph
thirteen. The jury found that MSP's rotary kiln was an aggregate
kiln, and that MSP's kiln, oxidizers, and slag box were part of a
systemthat produced aggregate. For whatever reason, the jury was
not asked whet her MSP uses thermal treatnent to recover energy or
material s. The interrogatories nost analogous to the therma
treatnment inquiry were questions 2 and 2(a), which asked the jury
whet her t he hazardous wastes recei ved by MSP were beneficially used

or reused or legitimately recycled. The jury failed to reach a

1" Although the EAB affirnmed Region VI's initial decision to
deny the permt primarily upon the ground that MSP' s kil n was not
an aggregate kiln, it “recognize[d] that the Region based its
decision on other grounds as well” and clarified that “to the
extent we have not ruled on those other grounds, nothing in this
deci si on shoul d be construed as preventing the Region from basing
its final permt decision on these other grounds.” 1995 W 135572,
at * 24. The final agency action of which MSP conplains is Region
VI's formal denial of its permt application. This denial makes
cl ear that one of the bases of Region VI's denial was MSP's failure
to neet the criteria stated above. MSP has not argued to this
court that our reviewis limted to the grounds articulated in the
EAB' s deci si on.

15



verdi ct on these interrogatories. Accordingly, EPA decided issues
that the jury did not, and coll ateral estoppel does not apply.
MSP seeks to avoid the force of this argunment by contending
that the jury deci ded whet her MSP used t hernmal processes to recover
energy or materials when it decided that MSP produced aggregate.
This argunent is structurally identical to SWP s contention, which

we rejected in United States v. Marine Shale Processors, Inc., No.

94- 30419, at 11, that produci ng a product is necessarily recycling,
and we disagree for the sane reason here. A reasonable trier of
fact could find that, to the extent that MSP produced aggregate, it
did so without recovering the energy or materials in the hazardous
wastes that it accepted.

MSP’' s brief suffers fromthe assunption that the only issue in
the permt application proceeding was whether its rotary kiln
constituted an aggregate kiln. That assunption is incorrect. Not
all aggregate kilns are industrial furnaces, as the narrative
criteria of the definition of industrial furnace and the first of

the five factors in paragraph thirteen nake clear.?

2 W also reject MSP's inplication that the district court’s
ruling that MSP had interim status as a BIF estopped EPA from
denying the permt. Interimstatus is designed to |ast only until
EPA rules on a permt application.

Because of our disposition of MP s collateral estoppel
argunent on the grounds of |ack of identity of the Iegal issues
i nvol ved, we do not reach EPA's argunent that the jury’s findings
cannot support collateral estoppel because they have not been
incorporated into a final judgnent. W note, however, the tension
bet ween the dictumin Recoveredge L.P. v. Pentecost, 44 F. 3d 1284,
1295 (5th Gr. 1995), which suggests that jury findings are
sufficient to support collateral estoppel even if the verdict has
not yet resulted in a final judgnent, and the hol ding of Avondal e
Shi pyards, Inc. v. Insured Lloyd's, 786 F.2d 1265, 1272 (5th Cr.
1986), which suggests that partial sunmary judgnents are

16



11

MSP argues that EPA s findings of fact and concl usi ons of | aw
were arbitrary and capricious. W do not agree.

W |imt our reviewin this case to sections III.Aand II1.B
of EPA' s Septenber 15, 1994 Statenent of Basis for Denial of Permt
Appl i cation by Marine Shal e Processors, Inc. The findings of fact
and conclusions of law included in these two sections are
sufficient to uphold EPA s deci sion. Al t hough we find none of
EPA' s findings of fact or conclusions of lawin these two sections
arbitrary, capricious, or contrary to |law, we focus our di scussion
here on the evidence underpinning the finding that MSP's system
does not use thermal processes to acconplish recovery of energy or
materials and on certain determ nati ons EPA made in deciding that
MSP's material does not qualify as aggregate within the neani ng of
40 C.F.R 8§ 260. 10.

A
EPA's finding that MSP has not designed or used its facility

to acconplish recovery of material products and thus that MSP does

insufficient. Under Fed. R CGv. P. 54(b), both jury findings and
partial summary judgnents are subject to revision before entry of
final judgnent. Even when, as here, a trial judge has rejected a
motion for a judgnent as a matter of |aw seeking to upset the
jury’s findings, Rule 54(b) provides that this rejectionis itself
subject to revision at any tinme before final judgnent. W thus
have sone difficulty justifying a rule, if in fact it exists in
this circuit, allow ng issue preclusion to attach to jury verdicts
but not to sunmmary judgnents, when neither has been incorporated
into a final judgnent. W do not seek to resolve this tension in
this case.

G ven our disposition of this case, we al so do not reach EPA s
argunent that the different burdens of proof and nature of the
proceedi ngs precludes invocation of collateral estoppel.

17



not use thermal treatnment to acconplish recovery of materials or
energy is not arbitrary or capricious. As our discussion wll nake
clear, EPA's decisions are highly technical and scientific and are
not readily susceptible to lay review. Most of these decisions are
factual . W bear these considerations firmy in mnd when
considering MSP' s request that we upset EPA s conclusions in an
area in which Congress has chosen to trust the experts.

Throughout this section, we assune that MSP produces sonet hi ng
its calls aggregate and that its kiln system is an integral
conponent of the process for this aggregate’s production. W focus
entirely on the question of whether EPA could conclude that NMSP
does not use thermal treatnent to acconplish recovery of materials
or energy, or that the design and use of MSP' s device is not
primarily to acconplish recovery of material products.

1

EPA consi dered evi dence that MSP processed quantities of “lab
packs” containing wastes that could contribute nothing to the
production of a product. The | ab packs were packages of kitty
litter and ot her absorbent material surrounding glass or plastic
containers of toxic chemcals. For exanple, Dr. Douglas Kendall
an EPA chem st, used MSP's mani fests and Material Characterization
Data Sheets to determne that MSP processed sulfur, toluene
sol ution, amoni um hydroxide, hydrochloric acid solutions and
m xtures, nitric acid, and sulfuric acid. Dr. Kendall confirned
that these wastes do not release significant energy when burned

and, because they react to formgases at high tenperatures, could

18



not provide bulk for MSP s product. EPA considered simlar
evi dence regarding such materials as poisons, pesticides, other

aci ds, and bases; specific substances included nethyl ene chl ori de,

trichlorotrifluoroethane, chl orof orm per chl or oet hyl ene,
trichl oroet hyl ene, nitric oxi de, fluorotrichl or onet hane,
pent achl or ophenol et hyl enedi am ne, f or mal dehyde, car bon

tetrachl ori de, and phosgene. WMSP' s experts could not specify how
many of these substances contributed to a manufacturing process.
MSP's handling of these substances also suggests that they
contribute nothing to production. NMSP enpl oyee Anni ka Keslick told
EPA that MSP nornmally opened ten percent of these |ab packs, and
MSP' s exam nati on upon opening was |imted to matching the nanme on
the glass or plastic container wiwthin the pack to the information
contai ned on the MCDS or manifest.

EPA could find that MSP was not acconplishing recovery of
energy or materials from these wastes. The conposition of the
wastes thensel ves did not allow their conbustion to contribute to
any production process, and we cannot under stand how MSP coul d have
recovered energy or materials from these wastes w thout sanpling
themto verify their contents. MSP' s only defense of its treatnent
of the | ab pack wastes is that the kitty litter and other packagi ng
provide mass for its aggregate. EPA could conclude that this
argunent m sconstrues the regulations and is wong as a matter of
law. One does not recycle hazardous waste by placing that waste

into a container and then recycling the contai ner.
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MSP correctly points out that the |ab packs constitute only
around one percent of the total volune of wastes processed at its
facility. Nevertheless, the amount of material is significant in
absolute terns in that MSP process an average to three to four
hundred of the | ab packs per week, and MSP's cavalier treatnent of
t hese “feedst ocks” gives us pause when we consi der the remai nder of
MSP's claimthat all of its wastes contribute in sone way to its
process.

2

EPA consi dered evi dence t hat MSP processed | arge quantities of
waste with netal contam nants that contribute in no legitimte way
to any manufacturing process and thus that MSP's use of these
wastes did not constitute recovery of energy or materials. The
metal lic conposition of these wastes spanned the periodic table and
i ncl uded hi ghly variabl e quantities of | ead, barium cadm um iron,
silicon, alum num nmanganese, copper, zinc, bromne, strontium
calcium and chromum MSP's kiln did not destroy these netals.
The residue from the process of netal-bearing waste, which MSP
calls primary aggregate, normally required slagging to reduce
| eachi ng potential .

MSP suggests that it used these netals for two purposes.
First, all provide mass for the ultimte product. Second, sone
conpounds from these netals had other properties useful to the
manuf acturing process or the ultimate product. Dr. Paul Queneau,
a netal lurgical engineer, told EPA that iron oxide and al um na and

titanium are “chain fornmers, and they very nuch enhance the
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environnental stability of the slag.” Oher netallic oxides | ower
the nelting point of the mxture and decrease its “nelt viscosity.”

EPA' s disbelief of these justifications was not arbitrary or
capricious. EPA scientists stated that the netal content of the
wast e necessitated slagging before the ultimte product could be
legally placed on the ground and that the slagging process
significantly reduced the mass produced. Dr. Terrance McNulty, an
expert in extractive netallurgy, also provided evidence that nmany
of these netals inpeded production of the slag. Barium for
i nstance, which at tinmes constituted fourteen to si xteen percent of
the sl ag mass, inpeded production because the high nelting points
of its conpounds nmade liquification nore difficult. Most
i nportantly, EPA considered evidence suggesting that while many of
the nmetal conpounds do exhibit sonme of the desirable properties
that Dr. Queneau identified, they do so only when present in
certain concentrations. Chem st Stanley Wobl eski confirned that
Mari ne Shal e nade no attenpt to control the netallic conposition of
its primary or slagged material and that netal concentrations
varied wi dely. Moreover, EPA considered evidence such as a letter
from Wodward-C yde Consultants, MSP' s primary environnenta
consultant, to CGeorge El dredge, an MSP officer, stating that many

of the netal conpounds are not introduced specifically or
purposefully into the raw product in order to incorporate a
particul ar physical characteristic into the produced aggregate but

are i nherent elements of the raw materials used in the manuf acture
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of the aggregate.”® Under such circunstances, EPA could concl ude
that MSP' s process did not recover of these netal - beari ng wastes or

their nmetallic constituents.?

The | argest percentage of MSP's wastes consists of soil

contam nated by organic conpounds. MSP contends that the soil

3 Athough this sanme letter concluded that “these el enents
are beneficial in enhancing the quality of the produced aggregate,”
it appears that this conclusion was based entirely upon the
coi ncidence that “the mgjority of the elenents of the produced
aggregate are also the major constituents in sonme of the nore
common and sel ect construction materials in use today.” Nothing in
this letter sought to match the concentration of netals in MSP s
material to that in the nore commobn and select construction
materials. Marine Shale’ s argunent would |lead to the concl usion
that any material containing sugar, butter, eggs, and flour is a
cake.

4 EPA warned the regul ated conmunity about this type of “use”
of metallic conmpounds shortly after filing the lawsuit in this
case.

The Agency notes in addition that it ordinarily does not
consi der netal -bearing hazardous wastes to be used as
i ngredi ents when they are placed in industrial furnaces
purportedly to contribute to producing a product. :
To be considered legitimate use as an ingredient, it
would normally need to be denonstrated to EPA (or an
authorized State) pursuant to 8§ 261.2(f) that the
hazardous netal constituents in the waste are necessary
for the product (i.e. are contributing to product
quality) and are not present in anmounts in excess of
t hose necessary to contribute to product quality. This
would normally require sonme denonstration that these
hazardous netal constituents do not render the product
unsafe for its intended use. (The other shamrecycling
criteria discussed frequently by EPA would have also to
be satisfied). The types of uses of hazardous wastes in
i ndustrial furnaces to produce waste-derived products of
whi ch the Agency i s aware, such as usi ng hazardous wastes
to produce aggregate or cenent[,] . . . do not appear to
satisfy these criteria.”

Fi nal Rul e, Burning of Hazardous WAstes in Boilers and I ndustri al
Fur naces, 56 Fed. Reg. 7133, 7185 (1991).
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provides raw material, or mass, for its aggregate and that the
organi ¢ conpounds rel ease heat when burned. Accordi ngly, NMSP
argues that both the soil and the waste contribute to its aggregate
producti on process.

EPA's rejection of these argunents was not arbitrary or
capri ci ous. EPA considered evidence that sonme of these wastes
consisted of soil contam nated with pentachl orophenol, which it
specifically | abeled a | ow energy hazardous waste constituent. 1In
addi tion, EPA could conclude that MSP's process generates heat far
in excess of that needed to nake its product. Ronald Corwi n, an
EPA expert w tness, suggested that the vast majority of the heat
MSP produced fromits burning travels in non-contact cooling water
through MSP's facility and out into Bayou Boeuf. Wil e MSP
correctly points out that no recycling process is one hundred
percent efficient, EPA's assessnent of whether this heat is used or
wasted is a particularly technical judgnent about the overall
efficiency of MSP's process. W will not disturb this judgnent in
this case.

4

At oral argunent, MSP strenuously contended that EPA s permt
deni al decision rested on the conclusion that EPA could reject the
application if MP burned a thinbleful of hazardous waste for
destruction, and thus that EPA had inposed an unreasonabl e burden
inrequiring a potential BIF to prove that it was recovering every
atomor every bit of heat fromwaste in order to claimentitlenent

to a BIF permt. W make no comment on this argunent; this is
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sinply not a thinbleful case. EPA has concluded that the
overwhel mng majority of MSP's wastes are burned for destruction,
not used for recovery of energy or materials. The findings of fact
and concl usi ons of | aw underlying these decisions are not arbitrary
or capricious. EPA could conclude that to the extent that MSP
produced a product, it did so in spite of the wastes it purported
to recycle.
5

MSP's final attack on this analysis is that a focus upon
recovery of energy or materials constitutes an analysis of the role
that each material plays in the manufacturing process and of the
purpose the particular facility serves. After the promul gation of
the BIF regul ati ons, MSP argues, a focus on purpose is inproper.
In particular, MSP quotes the EAB' s statenent that “we have serious
doubts as to whether after promul gation of the BIF rul e the purpose
for which MSP is burning hazardous waste at the facility 1is
relevant to the determ nant of whether MSP's facility neets the

i ndustrial furnace definition.” In re Marine Shale Processors,

Inc., Dkt. No. 06900009, RCRA Appeal No. 94-12, 1995 W 135572, at

* 25 n.32 (EPA 1995). MSP al so notes that 40 C F. R § 266.100
establishes that the BIF rules regulate BIFs without regard to
whet her the particular facility is burning for destruction or is
recycling.

MSP's argunent fails to separate two analytically distinct
i ssues and regul ations. 40 C F.R 8 260.10 governs whether a

facility definitionally qualifies as a BIF. Once a facility has
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definitionally qualified as a BIF, 40 CF. R pt. 266 subpt. H
governs nobst aspects of its operations, including burning for
destruction. Although we note that sone tension mght arise if EPA
were to interpret section 260.10's definition of BIF to exclude a
facility that burns a thinbleful of waste for destruction, EPA has

not done so here, as is nmade clear by EPA's focus on whet her MSP

uses its kiln system“primarily to acconplish recovery of materi al
products.” 40 CF.R 8 260.10 (enphasis added). We cannot

conceive of an interpretation of “to acconplish recovery of
materials or energy” and other simlar phrases in section 260.10
t hat does not focus on purpose.

An anal ysis of the preanbles to the regul ati ons defining Bl Fs
supports our concl usion. I n distinguishing between boilers and
incinerators, EPA did seek to shift the initial focus of the
definitional inquiry from primary purpose to structural design
Thus, EPA consi dered and eventual |y adopted a definition of boiler
dependi ng on whether the facility “achi eve[s] heat transfer within
the conbustion chanber itself, generally by exposing the heat

recovery surface to the flanme.” Proposed Rule, Hazardous Wiste

Managenent System  Ceneral, 48 Fed. Reg. 14,472, 14,483 (1983);

see Final Rule, Hazardous Waste Managenment System Definition of

Solid Waste, 50 Fed. Reg. 614, 626-27 (1985).° But EPA recogni zed

that sone facilities normally engaging in recycling |acked this

5> Even in the boiler context, EPA used the integral design
test as a proxy for discovering the primary purpose of the
facility. See, e.q., 50 Fed. Reg. at 626 (“The definition of
boil ers focuses on physical indicia of their legitinmate use for
energy recovery.”).
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di stingui shing characteristic of boilers, and therefore chose to

rely in part upon the primary purpose test in defining industrial

furnaces. 50 Fed. Reg. at 626-27. Thus, the | anguage of the rules
and t he preanbl es support our conclusion that EPA may i nterpret 40
CF.R 8 260.10 to include a focus on the primary purpose of the
facility or the role played by wastes processed within it.
B

We hold that EPA's refusal to |abel MSP' s kiln an aggregate
kiln was not arbitrary or capricious. MSP s primary attack upon
this portion of EPA s reasoning is that EPA erred by narromng its
definition of “aggregate” to “commercial grade aggregate.” In
particul ar, MSP di sputes EPA' s reliance upon standards promul gated
by the Louisiana Departnment of Transportation in reaching its
decision that MSP's material does not constitute commercial grade
aggr egat e. EPA's interpretations of its own regulations are

entitled to substantial deference. Ford Mtor Credit Co. V.

MIhollin, 444 U. S. 555, 566 (1980). W find no error.

In making its adjudicative decision, EPA had to enploy sone
set of standards to distinguish aggregate fromany material, |ike
cigarette ash, capable of occupying space. The history of EPA's
focus on recycling of hazardous wastes to produce a comerci al
pr oduct , as well as the use of comercial terms like
“manuf acturing” process and “industrial” furnace, suggests that
EPA' s decision to enploy comercial criteria in its decision was

reasonabl e at | east.
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EPA consi dered factual evidence fromw tnesses know edgeabl e
in the construction field that aggregate purchasers typically
enpl oy at | east sone specifications for the product they purchase.
In addition, EPA heard evidence that a material nust neet LaDOT
specifications before the State of Louisiana wll buy it for state
construction projects and that many private commercial contractors
adopt these specifications as well. In the face of this |lega
hi story, reqgul atory | anguage, and factual evidence, we cannot fault
EPA' s choice to rely on common commerci al specifications to define
the term “aggregate kiln” in 40 CF. R § 261.10.

W also find nothing wong with EPA s decision to consider
LaDOT criteria as highly indicative, though not conclusive, of the
content of common commercial specifications. MSP has proposed no
alterative set of standards or definition. Federal courts give
deference to an agency’s interpretation of its own rul es; under the
circunstances of this case, however, we seriously doubt that such
deference is necessary. W find no error in EPA s choice of |ega
st andar d.

Gven EPA's legal interpretation of its own regulation, we
find nothing arbitrary or capricious in its application of this
interpretation to the facts at hand, and we refuse to upset its
conclusion that MSP's material is not commercial grade aggregate.
MSP concedes that its material, and substances nade fromit, could
not conport with many of the LaDOT standards. I n addition, MSP
concedes that it conducts no tests at all on its material to

determ ne strength, size, shape, specific gravity, absorbency,
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durability, conpaction, or texture. Although MSP presented expert
studi es suggesting that its slagged and prinmary material could be
useful in the production of <certain concrete and asphaltic
products, other experts disagreed. The choice of which expert
opinions to credit belongs to the EPA permtting staff. Like the
Envi ronnment al Appeal s Board, we are struck by the fact that MSP has
never field tested any of the products that its experts testified
m ght possi bly be manufactured in part fromits slagged and primary
materi al and that none of MSP's product has ever been commercially

used for these purposes. Inre Marine Shall Processors, Inc., Dkt.

No. 06900009, RCRA Appeal No. 94-12, 1995 W 135572, at * 12 (EPA
1994). Under such circunstances, EPA s application of the lawto

the facts is not arbitrary or capricious.

|V
MSP continues its attack on the permt denial process by
alleging that EPA's failure to insulate fully the personnel
litigating the district court action fromthose participating in
the permt denial process rendered the latter deficient under the
Due Process Clause. MSP highlights the roles of two individuals,
Dr. Allyn Davis and Ms. Terry Sykes.® W find no due process

vi ol ati on.

6 ©MBP al so devotes a footnote to an all egation of m sconduct
by M. Steven Silverman, an attorney in EPA's Ofice of Genera
Counsel, labeling him the “finalizer” of EPA's permt denial
decision. This portion of MSP' s argunent |acks nerit.
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Dr. Davis was the Director of EPA Region VI's Hazardous Waste
Managenent Division, which has oversight of both enforcenent and
permtting issues within Region VI. Dr. Davis referred MSP s
facility to EPA' s enforcenent arm He later made the initial
determ nation that MSP should not receive a BIF permt. MSP also
attacks Dr. Davis's adjudicative role on the grounds that his
deposition testinony showed that he had prejudged certain key
I ssues.

W find nothing remarkable in Dr. Davis'’s role in the
permtting process.

It is also very typical for the nenbers of adm nistrative

agencies to receive the results of investigations, to

approve the filing of charges or formal conplaints
instituting enforcenent proceedings, and then to
participate in the ensuing hearings. This node of
procedure does not violate the Adm nistrative Procedure
Act, and it does not violate due process of |aw.

Wthrowv. Larkin, 421 U S. 35, 56 (1975). In his depositions, Dr.

Davis repeatedly testified that he had not prejudged issues, that
hi s deci sions were based on information available at the tinme, and
that he had decided to refuse MSP's permt application after an
unbi ased review of the evidence involved in the case. The fact
that Dr. Davis canme to one conclusion based on sone evidence did
not at all prevent him from deciding the issue fairly when

confronted with all the evidence. See NLRB v. Donnelly Garnment

Co., 330 U. S. 219, 236-37 (1947) (holding that a hearing exam ner’s
prior adverse ruling did not prevent hi mfromadjudicating the sane
case on retrial even though the examner’s initial decision had

been reversed for inproper exclusion of evidence).
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B

Ms. Sykes was one of the United States' attorneys in the
enforcenent action at pre-trial and early in the trial itself.
After Dr. Davis and permt staff determned initially that EPA
shoul d deny MSP's permt application and identified the grounds for
that determ nation, Ms. Sykes wote a draft of the findings of fact
and concl usions of |awthat served as the basis for EPA' s statenent
justifying the permt denial. Permt staff official Elaine Taylor
provi ded evidence that M. Sykes becane involved only after the
permtting branch had conpl eted an exhaustive review of MSP' s six
volunme application, after Dr. Davis had approved the staff
recomendation to deny the permt, after the staff had identified
the grounds for the refusal, and several nonths after M. Sykes
resigned fromthe district court litigation team EPA relied on
Ms. Sykes because of the illness of another attorney.

Ms. Sykes’ role in the process was |l ess than ideal, and the

EAB correctly labeled it a mstake in judgnent. In re Marine Shal e

Processors, Inc., Dkt. No. 06900009, RCRA Appeal No. 94-12, 1995 W

135572, at * 23 (EPA 1994). The question, however, is whether M.
Sykes’ role denied MSP due process. W think not.

Ms. Sykes “is entitled to the normal presunption of good faith
that, in courts of |aw, governnent officials still enjoy, that nust

be refuted by well-nigh irrefragable proof.” Starr v. FAA 589

F.2d 307, 315 (7th Gr. 1979); see Schweiker v. Mdure, 456 U S

188, 195-96 (1982). MSP' s burden is to persuade us that the use of

Ms. Sykes posed “such a risk of actual bias or prejudgnent that the
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practice nmust be forbidden if the guarantee of due process is to be
adequately inplenented.” Wthrow, 421 U S. at 47. |In this case,
Ms. Sykes’ nmde no decision at all. She had no power to decide
whet her to grant MSP its permt, nor did she have power over those
maki ng that decision. Her role consisted entirely of articulating
the thoughts and decisions of others. Even if Sykes’ mnd were

“Iirrevocably closed,” FETC v. Cenent Institute, 333 U S. 683, 701

(1948), she had a small role in the decision nmaking process.
MSP anal ogi zes Sykes’ role to that of a federal court |aw

clerk and argues that our decision in Hall v. SBA 695 F.2d 175

(5th Gr. 1983), mandates reversal here. |In Hall, we remanded a
judgnent for a new trial because a magistrate judge used a | aw
clerk who from previ ous experi ence possessed inti mate know edge of
the facts of the case and who had previously witten a letter to
the defendants stating that she agreed with the plaintiff. Hall
does not control our decisioninthis case for two reasons. First,
Hall was a decision under 28 U . S.C. § 455, which governs judicia
conduct . “As this and several other circuits have recognized,
section 455 establishes a statutory disqualification standard nore

demandi ng than that required by the Due Process Clause.” United

States v. Couch, 896 F.2d 78, 81 (5th Gr. 1990); see also Dirt,

Inc. v. Mbile County Conmm ssion, 739 F.2d 1562, 1566 (11th Gr.

1984) (“Al though such an appearance of bias is clearly present in
this case, the standards governing adm ni strative proceedi ngs are
far nore relaxed than those controlling judicial hearings.”).

Second, the Hall law clerk was invol ved throughout the entirety of
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the trial; she wote bench nenoranda, adm nistered the case until
the end of litigation, and had daily informal access to the
magi strate. The danger existed that her bias affected the deci sion
itself. In this case, the record shows that EPA used Sykes only
after unbiased staff had reached the tentative decision to deny
MSP's permt and had identified the grounds for the denial, and
that Sykes had no role in the process beyond providing a draft of
the eventual findings of fact and concl usions of |aw

By conparison, we note that district courts occasionally adopt
whol esal e the findings of fact and conclusions of lawwitten by a
victorious litigant. While we discourage this practice, we have
never radically altered the standard of reviewin such cases, nuch
| ess concluded that such an adoption results in a per se due

process violation. See Lewis v. NLRB, 750 F.2d 1266, 1272 n.5 (5th

Cir. 1985); Janes v. StockhamValves & Fittings Co., 559 F.2d 310,

314 n.1 (5th Gir. 1977) cert. denied, 434 U 'S 1034 (1978). W

tolerate the occasional use of this device because of our trust
that district courts wll closely exam ne the proposed findi ngs and
will carefully consider the objections and argunents of the
opposing party. In this case, EPA formalized exactly this sort of
review process. After Sykes wote the proposed findings, EPA gave
MSP an opportunity to criticize her work. NMSP took full advantage
of this opportunity by filing 18 boxes of argunent. EPA’ s
permtting staff then reexam ned the findings and adhered.

These facts distinguish this case from Bethl ehem Steel Corp.

v. EPA 638 F.2d 994, 1009 (7th Cr. 1980), wupon which MSP
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principally relies. MSP does not allege that EPA failed to
di scl ose the grounds for its decision, that prosecutorial staff
sought to delay the timng of an adjudication in order to gain a
tactical advantage, or that adjudicatory staff sought to force NMSP
to waive certain litigation defenses in return for favorable
treatnent onits permt application. It was the conbination of al

of these factors, together with the i nproper m xi ng of adj udi catory
and prosecutorial staff, that concerned the Seventh Circuit in

Bet hl ehem St eel .

We question whether the use of Sykes as a federal |aw clerk
woul d have passed t he nmuster under section 455, given our statenent
in Hall that “[e]very judge has suffered a change of heart after
reaching a tentative decision. Much m ght happen during the
research and witing to affect the decision. Until the decision

was signed and rendered, it was in pectore judicis, subject to

possi bl e influence.” 685 F.2d at 179. Nevert hel ess, the
constitutional standard for agency adjudication is not as
stringent, and we hold that EPA provi ded MSP due process of lawin

its review of the permt application.

|V
MSP makes one final argunent. |t contends that EPA exceeded
its statutory authority by basing the permt denial in part on
MSP's poor history of conpliance with environnental | aws. e
refuse to reach this argunent. We have upheld EPA s denial of

MSP's permt on other grounds, and MSP does not argue that the
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inclusion of this alternative grounds for decision renders the
permt denial infirm

AFF| RMED.
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