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RHESA HAVKI NS BARKSDALE, Circuit Judge:

The principal issue at hand is whether natural gas wells,
whi ch previously produced from a gas cap and were subsequently
fitted wth new technol ogy for renmoving gas fromthe brine in the
aqui fer, qualify as producing “high-cost natural gas” pursuant to
the Natural Gas Policy Act, 15 U S.C. 8 3301 et seq.(repealed
1989) . Reversing determ nations by the Louisiana Departnent of
Nat ural Resources, Ofice of Conservation, the Federal Energy
Regul atory Comm ssion ruled that the gas did not qualify. W
AFFI RM

| .
WRT Energy Corporation has five wells in Louisiana which

extract brine from an aquifer and then use recently-devel oped



vortoil hydrocyclones to separate natural gas from the brine
Prior to installation of this new technology, each well had

produced natural gas by tapping a “cap” of gas which had broken
free fromthe brine and mgrated to the top of the aquifer.

As the gas cap was depl eted, however, the pressure in the well
decr eased. This pressure reduction allowed gas which had been
di ssolved in the brine to resolve out of it; but, it also allowed
the brine which occupied the underlying aquifer to nove upward,
replacing all or part of the area previously occupied by the gas
cap. This resulted in fewer well perforations exposed to free gas,
and the well began to produce nore and nore brine with the gas,
until the well “watered out”. As aresult, the wells were going to
be pl ugged.

WRT’ s new process reaches nore gas by allow ng the production
of gas which never broke free of the brine, but it is nore costly
than the usual extraction of natural gas; and, as with any new
application of technology, there is an anmount of risk involved.
Accordi ngly, WRT applied for special treatnent of these five wells
under the Natural Gas Policy Act (NGPA).

The purpose of this special treatnent is to encourage the
production of natural gas sources, such as geopressured brine
which would not otherwise be economcal to exploit. 1978
U S. CC A N 8800, 9003. VWRT sought relief under 8 107 of the
NGPA, 15 U S.C. § 3317, which provided an incentive to produce
“hi gh-cost natural gas”. For qualifying gas, the producer could

elect either a pricing benefit under the NGPA, or a tax benefit.



15 U.S.C. 8 3317(d); 26 U S.C. 8 29(c). One way to qualify -- the
route taken by WRT -- is if the gas is “produced from geopressured
brine”. 15 U S.C 8§ 3317(c)(2). Because the NGPA was repeal ed
effective 1 January 1993, the pricing benefits are no |onger of
use. Natural Gas Well head Decontrol Act of 1989, Pub. L. 101-60,
103 Stat. 157 (1989). But, remaining is the potential tax benefit,
which is not directly at issue in this proceeding, as discussed
infra. 26 U S.C. § 29(c).

As defined by the FERC, “geopressured brine” is subsurface
fluid that has at |east 10,000 parts of dissolved solids for every
mllion parts water, and has an initial reservoir geopressure
gradi ent over .465 pounds of pressure per square inch for each
vertical foot of depth. 18 CF. R 8 272.103. By FERC regul ation,
in order for gas to qualify as being “produced from geopressured
brine”, the gas nust be “dissolved [in the brine] before initial
production”. 18 C.F.R § 272.103(c).

Gas exists in brine in tw states: (1) in solution--when the
gas is dissolved in the brine; and (2) in free but immobile form -
when the gas has fallen out of solution (or resolved) but renains
trapped in the brine, without mgrating to the top to formor join
a gas cap. The NGPA and its regul ations nake no nention of the
treatnent of gas which is not dissolved in the brine, but exists
instead in free immobile formin the brine without rising to form
or join a gas cap. On the other hand, the FERC has expressly
rejected the possibility that gas cap gas could qualify as gas

“produced fromgeopressured brine”; early on, it required that, in



order to qualify, the gas had to be dissolved in the brine.
InterimRules Defining and Deregul ating Certain H gh-cost Natural
Gas, FERC Regul ations Preanbles 1977-81, 44 Fed. Reg. 61,950 (29
Cct ober 1979); Final Rules Defining and Deregul ati ng Certain H gh-
cost Natural Gas, FERC Regul ations Preanbles 1977-81, 45 Fed. Reg.
28,092 (28 April 1980).

WRT faced two hurdles in order for the gas to be classified as
being “produced from geopressured brine”: (1) the wells had
previously successfully produced gas cap gas, before “watering
out”; and (2) the brine now being extracted carried natural gas in
two different states: dissolved gas which net the FERC s definition
as having cone from brine, and free imopbile gas. Exacer bati ng
matters is the fact that it is not known with certainty how nuch of
each type of gas is produced and no one seens to be able to neasure
how nuch of the free i mmopbil e gas resolved as a result of the prior
gas cap production.

There is a two-step process for decidi ng whet her natural gas
qualifies as “high-cost”. 15 U S.C. § 3317(c). First, the
appropriate state or federal agency nakes a determ nation; next,
t he FERC nmakes the concl usive determ nation, reviewng the earlier
determ nation for substantial evidence. 15 U S. C. § 3413(b)(1)(A).
The FERC s determination is reviewable in a United States Court of
Appeals. 15 U.S.C. § 3413(b)(4)(B).

Consistent with this process, after WRT installed a vortoil
hydrocycone at one of its wells as a test subject, it received a

determ nation fromthe Louisiana Ofice of Conservation (LOC) that



the well qualified as produci ng hi gh-cost natural gas. The vortoi
units were then installed at the other four wells; the LOC al so
certified themas producing high-cost gas. It found that, although
all the wells had previously produced gas cap gas, the gas now
produced is not fromcaps, but is either dissolved, or is in free
imobile form in the brine.

These positive determ nations were transmitted to the FERC in
April and May 1994. That August, it issued an adverse notice of
prelimnary finding, after requesting and receiving nore
information fromthe LOC and WRT about the wells. This prelimnary
findi ng provided: (1) that the wells would not qualify because
they had previously produced gas cap gas; and (2) that the gas
which was not dissolved in the brine, but instead was in free
imobile form was not produced “fronf the brine.

After the FERC s prelimnary finding, the LOC addressed sone
of the FERC s concerns about the technical and other aspects of the
wel | s’ production. The FERC held an informal technical conference
and accepted additional post-conference comments.

The FERC s final order was issued in April 1995. Unlike the
prelimnary finding, it reversed the LOC determ nations on the sole
ground that the FERC “did not intend to allow any gas in an aquifer
associated with a gas cap to qualify as geopressured brine gas if
gas from the gas cap was produced before significant anmounts of
brine [were] produced”. (Enphasis added.) As a result, the FERC
did not reach whether free i nmobile gas (broken free of the brine

but not part of a gas cap) would qualify as high-cost.



.

In order to determ ne whether the gas qualifies as high-cost,
we nmust first consider the prior gas cap production issue. But,
the second i ssue, whether the free i mobil e gas qualifies as high-
cost, bears onthis first issue. 1In any event, before reaching the
merits, we will confirmour jurisdiction.

A
Concerning, inter alia, a high-cost determ nation,

[a] ny person aggrieved or adversely affected

by a final finding of the [FERC] ... may ..

file a petition for review of such finding...

The reviewng court shall reverse any such

finding of the [FERC] if the State or Federal

agency determ nation involved is supported by

substanti al evidence.
15 U.S.C. 8§ 3413(b)(4)(B). The FERC urged in an earlier notion to
dism ss that, because the NGPA pricing had been repealed, and
therefore the FERC does not control the price at which WRT may sel
its natural gas, any determ nation by the FERC regardi ng the status
of the wells has no effect on WRT. And, FERC contended that the
mere possibility that, for tax credit purposes, the IRS will defer
to the FERC in determning whether the gas is produced from
geopressured brine is too conjectural to give standing to WRT.

The notion was deni ed by anot her panel of our court. Although

the FERC did not formally raise this issue again, it was noted in

its brief on the nerits, citing an opinion rendered after the

motion was denied; and, at oral argunent, it wurged |ack of
standing. In any event, because the issue concerns jurisdiction,
we wll, of course, address it.



The new case cited by FERC, Marathon O | Co. v. Federal Energy
Regul atory Comm ssion, 68 F.3d 1376 (D.C. Gr. 1995, is
i napposite. There, the FERC refused to rule on a state agency
determnation in that the wells in question were reentered after 1
January 1993, the cutoff date for petitions that the FERC would
revi ew. ld. at 1378. The court held that plaintiffs |acked
standing to challenge the FERC s refusal to accept (or reject) the
state agency’s determnations. 1d. at 1379. No action by the FERC
was exactly that; plaintiffs were not aggrieved, because the FERC
had nei ther reversed the determ nation nor remanded the case to the
state agency.

Needl ess to say, the case at hand presents a far different
scenario; the FERC has made a final determ nation detrinental to
WRT' s efforts at obtaining a tax benefit. Therefore, we agree with
the earlier panel ruling. In short, the FERC rul ed agai nst WRT,
pursuant to 15 U. S.C. 8§ 3413(b)(4)(B), WRT is *“aggrieved or
adversely affected”. The FERC ruling is part of this record and
W Il doubtless play a part in any I RS proceeding. True, it is not
di spositive; the IRS will determne for itself whether the wells
are produci ng gas from geopressured brine, and it is not bound to
follow the FERC s ruling. IRS Private Ruling 9035034 (1 June
1990) (FERC determ nations “not dispositive” about Section 107
qualification). But, as stated, the FERC ruling will be in play;

WRT will have to counter it. It has standing.



B

As discussed, under the NGPA, the FERC reviews state or
federal agency determ nations whether gas qualifies as high-cost
for “substantial evidence in the record wupon which such
determ nation was nmade”. 15 U . S.C. 88 3413(a)(1)(D), (b)(1)(A.
The standard for judicial reviewof FERCfinal findings is also for
substanti al evidence. ld. 8 3413(b)(4)(B). Regardl ess of this
non-deferential standard of review of factual finding, in
promul gating and interpreting its regul ations, the FERC has act ed,
w th Congress’ authorization, to admnister and i nterpret the NGPA
ld. 8 3411. The FERC is due deference in this | egal area.

In reviewing an agency’s interpretation of its statute, “if
the intent of Congress is clear, that is the end of the matter
[otherwi se we ask] whether the agency’'s answer is based on a
perm ssi bl e construction of the statute.” Chevron U S. A, Inc. v.
Nat ural Resources Defense Council, Inc., 467 U S. 837, 843-44
(1984) (enphasi s added); see also Pacific Gas Transm ssion Co. V.
Federal Energy Regul at ory Conm ssion, 998 F. 2d 1303, 1308 (5th Gr
1993). Likewise, in reviewing an agency’s interpretation of its
regulations, unless a regulation’s plain language is to the
contrary, we defer to the interpretation of that regulation by the
agency which pronulgated it. E.g., Thomas Jefferson University v.
Shalala, 512 U. S. 504 (1994). As discussed infra, such deference
is due the final finding in issue.

As noted, this case concerns two questions: (1) whether wells

which first produced gas cap gas can later qualify as producing



hi gh-cost gas; and (2) if so, howto factor in the gas com ng out
of the brine that is not dissolved and instead is trapped (free
immobile). As explained, although the LOC ruled that neither of
t hese circunstances were disqualifiers, the FERC reversed, ruling
that, pursuant to the NGPA and its regulations, prior gas cap
production precluded qualification, and that, accordingly, it was
unnecessary to reach “WRT's request that we clarify whether the
“immobil e’ free gas bei ng produced through the [ new technol ogy] is
not gas that has broken free fromthe brine”. (Such “broken free”
gas arguably would not qualify as high-cost.)

This much is certain: the NGPAis a conplex statute, one that
was designed to control natural gas pricing and yet allow
sufficient flexibility so that prices wuld encourage the
production of gas that is nore difficult to produce. See, e.g.
Preanble to Final Rules, FERC 1977-81, 45 Fed. Reg. 28,093. The
Act concerned, anong other things, pricing for new and hi gh-cost
natural gas. 15 U S. C 8§ 3312, 3317. There are nunerous
corresponding ternms, definitions and contingencies. E. g., id. 88
3301 (“Definitions”), 3316 (“Ceiling price for sal es under rol |l over
contracts”).

To this end, the FERCis given quite a bit of discretion. For
exanple, for the first sale of high-cost natural gas, the FERC
could set a price above “the otherw se applicabl e maxi num | awf ul
price to the extent that such special priceis necessary to provide
reasonabl e incentives for the production of such ... gas.” 1d. 8§

3317(b). Furthernore, the FERCis expressly authorized to perform



“any and all acts” and to “issue, anend and rescind” any rules
necessary for the enforcenent of the NGPA. 1d. 8§ 3411(a). This
expressly includes the authority to define any technical and trade
terns used in the NGPA. 1d. 8§ 3411(b).

Qobvi ously pertinent to whether wells which previously produced
gas cap gas can qualify as high-cost is the fact that the NGPA
enunerated four nethods for producing gas that mght qualify as
hi gh- cost:

(1) produced from any well the surface

drilling of which began on or after February

19, 1977, if such production is from a

conpletion location which is located at a

depth of nore than 15, 000 feet;

(2) produced from geopressured brine;

(3) occluded natural gas produced from coal seans;

(4) produced from Devoni an shale. ..
15 U.S.C. 8§ 3317(c)(1)-(4). Each of these types involves higher
cost to produce than usual gas production. Mreover, this section
contains a fifth “catch-all” category; the FERC could determ ne
that a well presented “extraordinary risks or costs”. ld. 8
3317(c) (5).

And, this section on high-cost gas contained another
qualifier: “the term *‘high-cost natural gas’ neans natural gas
determ ned in accordance with section 3413" which was produced
under one of the five above described nethods. ld. § 3317(c)
(enphasi s added). Section 3413, as previously discussed, provides

for the initial state or federal agency finding, foll owed by FERC,

and possible judicial, review This is yet another instance of
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discretion being placed with the FERC for interpreting this
section.
Certainly, 8 107 of the NGPA 15 U S. C 8§ 3317, does not

provi de expressly that gas can qualify as high-cost only if it is

produced, unlike here, by a “new well”. And, the NGPA deals
extensively with production froma “new well”, defined as one for
whi ch

(A) The surface drilling ... began on or

after February 19, 1977; or

(B) the depth ... was increased, by neans of

drilling on or after February 19, 1977, to a

conpletion location which is |located at | east

1,000 feet below the depth of the deepest

conpletion location of such well attained

before February 19, 1977.
15 U.S.C. 8 3301(3). 1In fact, one of the four listed nmethods for
possi bly qualifying as high-cost is through a certain type of new
well -- one for which “surface drilling began on or after February

19, 1977, if such productionis froma conpletion |location whichis

| ocated at a depth of nore than 15,000 feet”. This type of “new
well” has a different, probably nore costly, production depth than
for other “new wells”. Therefore, it can be maintained quite

persuasi vely that, because 15 U. S.C. § 3317 does not nention a “new
well” in conjunction with gas “produced from geopressed brine”,
such gas need not be froma “new well” in order to qualify.

But, this section, 15 U S C § 3317, cannot be read in
isolation; it must be read in the light of the NGPA as a whol e.
See, e.g., Medtronic, Inc. v. Lohr, __ US |, 116 S. . 2240
(1996). Wien read as a whole, the conplexity of the NGPA, as well

- 11 -



as the earlier discussed discretion vested with the FERC by 15
US C 8 3317, precludes reading 8 3317 as providing the conplete
answer to the post-gas <cap production question at hand.
Accordingly, we nust look to the FERC s interpretation of the
section.

The apparent intent of Congress, as discussed by the FERC for
its final finding, was to reward producers who i ncurred, “the high-
costs of brine disposal fromthe start”, and to grant the FERC a
great deal of authority over the way in which the incentives are
inplenented. In fact, as discussed infra, the FERC noted in its
final finding that the NGPA and its regul ati ons have never been
read to intend to reward a producer for a well, all or part of the
cost of which had been recouped by producing from a gas cap, and
whi ch | ater produces, as an added bonus, the gas both di ssol ved and
trapped (free immobile) in the brine.

As noted, the regul ations define “produced from geopressured
brine” as

natural gas which is dissolved before initial

production of the natural gas in subsurface

brine aquifers with at |east 10,000 parts of

di ssolved solids per mllion parts of water

and with an initial reservoir geopressure

gradient in excess of .465 pounds per square

inch for each vertical foot of depth.
18 CF.R 8§ 272.103(c) (enphasis added). Furthernore, the question
at hand was touched on by the FERC in the preanble to its interim
regul ati ons:

Gas not dissolved in brine, such as gas caps,

may be economically produced through |ess

expensi ve conventional production techniques

and is not a high-cost gas. Therefore, if the

- 12 -



gas has broken free from the brine before

initial production (before any fluids are

wthdrawmn from the reservoir), it wll not

qualify under this definition
44 Fed. Reg. 61,950 (enphasis added). In the preanble to the final
regul ations, the FERC did not alter this position, stating in
relevant part that “qualification under this category of gas
relates only to whether the gas is dissolved gas produced from
geopressured brine”; and that

[I]n the interim regulations the Comm ssion

considered the possibility of qualifying “free

gas” caps found in association with brine.

For the sanme reasons elucidated therein, the

Comm ssion will not include such free gas in

its definition of “natural gas produced from

geopressured brine.”
FERC 1977-1981, 45 Fed. Reg. 28, 093.

As noted, portions of the gas in issue are dissolved in the
brine, but other portions are free, yet imobile. This finding is
not challenged by WRT, and is supported by substantial evidence.
Restated, it is undisputed that all of the gas is not dissolved in
the brine. The above quoted interimrules’ preanble nerely lists
gas cap gas as one exanpl e of gas (“such as gas caps”) which can be
produced in association with brine, but which is not dissolved in
it.

The regulation provides that “‘natural gas produced from
geopressured brine’ is natural gas which is dissolved before
initial production”. 18 C.F.R § 272.103(c). In conjunction with
this, the interim rules’ preanble’s definition of “initial
production” is of assistance: “before any fluids are withdrawn from

the reservoir”. This seens to preclude post-gas cap production
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because fluids (brine) would probably, if not certainly, be
W thdrawn during gas cap production, as the brine noved upward
because of the resulting pressure reduction caused by renoval of
gas fromthe gas cap. But, there nmay be anbiguity in the interim
rules’ preanble s statenent that, if the gas has “broken free”, it
wll not qualify. There is no definition for when the gas has
“broken free”: when it resolves out of the brine and becones free
i mobil e gas, or when it actually escapes the brine and forns or
joins a gas cap. In the light of such questions, we defer to the
promul gati ng agency. For exanple, as quoted earlier from the
preanble to the final rules, and consistent wth the regul ation,
“qualification under this category of gas relates only to whether
the gas is dissolved gas produced from geopressured brine”.

Based on the NGPA, the FERC s argunents here, and its
adm ssion that the new technol ogy was not avail able and therefore
not considered during its rule nmaking, there is reason to believe
that it had not fully considered the question of free i mobil e gas.
But, in the face of the clear statenent in the regulation that, in
order to qualify as high-cost, the gas nust be “dissolved before
initial production”, we nmust apply it as witten. Therefore, we
rely on this plain | anguage that the gas nust be dissolved in the
brine in order to qualify as comng “fronf the brine.

In conjunction with this, the FERC contends that once sone of
the gas produced has been shown not to be “from geopressured
brine”, all of the gas nust be disqualified, regardless of how nuch

was in fact dissolved in the brine. This maintains the NGPA s
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basi ¢ approach of regulating wells, not gas nol ecules. See e.g.,
15 U. S. C. 3317(a)(regul ating gas “produced fromany wel|l”) (enphasi s
added). Moreover, this requirenent finds substantial support inthe
record. It avoids the inpossible task, as stated in the FERC s
final order, of “trying to distinguish free gas nolecules from
di ssol ved gas nol ecul es”. This task would be made even nore
difficult wunder the circunstances presented here, because, as
noted, the regulation provides that the gas nust be dissolved at
the time of initial production. 18 C F. R 8§ 272.103(c). As also
di scussed, “initial production” is defined in the interimrules’
preanble as “before any fluids are withdrawn fromthe reservoir”.
Therefore, where there has been, as here, production fromthe gas
cap, then that is the “initial production”.

Along this line, the private study of the wells at issue
pl aced the percentage of dissolved gas being produced at 1.4%
vol unetrically, but placed the production of free i mobile gas at
between 1 and 7% of volune of brine production. This disparity
bet ween dissolved gas and free immobile gas indicates that the
ruling which WRT seeks would not have the profound effect on its
gas production which it clains is needed in order to make the
production cost-effective. Inother words, thereis little evidence
that a favorable ruling in this instance as to the dissolved gas
woul d affect the well costs significantly.

Anot her, earlier noted, factor in the record which provides
conpel ling support for the FERC s ruling is that, according to the

FERC, the LOC determnation in issue is the first finding that
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post-gas cap production qualifies as high-cost. In its fina
order, the FERC stated that,

[W hile the preanbles to the Interimand Fi nal

Rules did not specifically so state, the

[FERC] intended, and it is the [FERC s]

under standi ng the jurisdictional agencies and

producers I n gener al interpreted t he

regul ations to nean, that if gas was produced

from a gas cap before the onset of fluids

production from the underlying aquifer, none

of the gas subsequently produced fromthe gas

cap and/ ot her underlying aquifer could qualify

under the [FERC s] regul ations. Thus, under

this interpretation, gas produced through

secondary recovery operations was precluded

fromqualifying as geopressured brine gas.
As a result, according to the FERC, “[it] received no affirmative
geopressured brine gas determ nations between 1979, when [its]
Interim Rul e was adopted, and 1994, when Louisiana s affirmative
determ nations for WRT's wells were received.” Therefore, as
quoted supra, the FERC “affirnfed] that it did not intend to all ow
any gas in an aquifer to qualify as geopressured brine gas if gas
cap gas was produced before significant anobunts of brine [were]
produced.” (Enphasis added.)

Thi s readi ng by the FERC takes into consideration a nunber of
factors bearing on the production of natural gas, including hydro-
geol ogical and other pertinent data about aquifers, economc
efficiency, and well head technol ogy. Needless to say, the FERCis
far better able than we to evaluate such factors; this is one of
the reasons why it is entitled to deference under the NGPA I n
sum we defer to its conclusion that

Congress deregulated gas produced from
geopressured brine to provide an i ncentive for
drilling wells into previously unproduced
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geopressured aquifers to tap gas dissolved in

brine, not for producing gas from partially

depl eted or nearly depleted gas reservoirs.
In the light of this conclusion, which is consistent with both the
NGPA and its regulations, and is within the discretion of the FERC,
we affirmits ruling that the wells in issue, which previously
produced gas cap gas, do not qualify as high-cost natural gas
producers.

WRT contends that the FERC s final finding, if upheld, is
i nperm ssibly retroactive. We recognize that this is the first
time the FERC has squarely addressed these issues, and it cones
years after the NGPA was repeal ed. But, WRT does not chal |l enge t he
FERC s making a final finding. Although the NGPA was repealed in
pertinent part by the Wel | head Decontrol Act, the FERC continued to
make det erm nati ons regardi ng high-cost status through the date of
its rule rescinding Part 275 of its NGPA regul ations, 28 July 1994.
The FERC received the LOC s determnations in this case in Apri
and May 1994, before the effective date of the rescission. 59 Fed.
Reg. 40,240 (28 July 1994).
Concerning this retroactive-rul e-naking contention, we note

t hat WRT apparently relied, perhaps inprudently, onthe affirmative
LOC determnation as to the first well when it subsequently
installed the new technology on its other four wells, prior to
receiving a final determnation from the FERC as to that first
well. 1In any event, the fact that the final determ nation foll owed
repeal of the NGPA and installation of the newtechnol ogy does not

render it retroactive. Moreover, as noted, |ong before the new
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technology was installed and production resuned, the FERC had
spoken -- certainly in part -- to the issues at hand. 18 C F. R 8§
272.103(c); 44 Fed. Reg. 61,950. The application of the |anguage
fromthe regulations and preanbles, and indeed from the statute
itself, to this record cannot be said to be retroactive.
L1l

For the foregoing reasons, the final finding of the Federal

Energy Regul atory Conmmi ssion is

AFF| RMED.



