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Appeal from the United States District Court for the Southern
District of M ssissippi.

Before KING SM TH and BENAVI DES, C rcuit Judges.

BENAVI DES, Circuit Judge:

This case returns to us following our remand to the district
court for determ nation of the apportionnent of danages. The sole
issue in this appeal is whether the district court properly
fol |l owed our mandate on remand. Concluding that it has, we affirm

FACTUAL AND PROCEDURAL BACKGROUND

The conplete history of this controversy is contained in our

opinion in the first appeal making only a brief recap necessary

here. See Burroughs v. FFP Operating Partners, L.P., 28 F.3d 543

(5th Gr.1994). Appel l ee Kay Burroughs sued appellant FFP
Qperating Partners, L.P. ("FFP'), inter alia, for intentional
infliction of enotional distress ("i.i.e.d.") and sl ander stemm ng

from her enploynent term nation. A jury found for Burroughs on
bot h causes of action and awar ded $250, 000 i n conpensat ory danages;
the jury denied punitive danages. FFP appealed the district
court's denial of a notion for judgnent as a matter of |aw
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On appeal, we held as a matter of |aw that Burroughs's
enotional injuries were not severe enough to neet the standard for
intentional infliction of enotion distress under M ssissippi |aw
Therefore, we reversed the jury verdict on that claim 28 F.3d at
549. As for the slander count, FFP only challenged the falsity
elenment. Follow ng areviewof the evidence presented at trial, we
affirmed the jury's verdict on the slander claim because we were
unable to say that no reasonable juror could have found for
Burroughs. Id. at 550. Qur nmandate was explicit:

The judgnent is REVERSED on the i.i.e.d. claim and j.ml. is

hereby granted in favor of FFP. The judgnent is AFFI RMED on

the sl ander claim and the case is REMANDED for determ nation
of the apportionnment of the $250,000 jury verdict.

Faced with our mandate, the district court apportioned the
entire damage award to the slander claim It based this decision
on the fact that wunder Mssissippi law, the elenents of
conpensatory danmages for intentional infliction of enotional
distress are subsuned into the elenents of damages for sl ander
Since all of Burroughs's evidence would have been adm ssible to
support the slander claim the court apportioned 100% of the
damages awarded by the jury to that claim FFP now appeal s
contending the district court m sunderstood our nandate.

DI SCUSSI ON
The scope of our review in this appeal is limted. On a
second appeal follow ng remand, the only i ssue for considerationis
whet her the court bel ow reached its final decree in due pursuance
of our previous opinion and mandate. Mobil G| Corp. v. Departnent

2



of Energy, 647 F.2d 142, 145 (Tenp. Energ. Ct. App. 1981). W may, of
course, consult our prior opinion to ascertain what was in
controversy and what was i ntended by our opinion and mandate. |d.
However, this Court will not reconsider issues decided by the prior
panel . | d. Accordingly, in reviewing this appeal, our prior
hol ding affirm ng the slander claimis the | aw of the case and w ||
not be disturbed by this Court. See WIly v. Coastal Corp., 915
F.2d 965, 968 (5th Cr.1990), aff'd, 503 U. S. 131, 112 S.C. 1076,
117 L. Ed. 2d 280 (1992).

The present controversy stens fromour nandate regarding the
damage award. The jury answered a wunified instruction on
conpensatory damages. The instruction described the appropriate

categories of damages avail able including "nental pain and nental

angui sh, including humliation, enbarrassnent and |oss of
reputation.” The jury was not instructed to allocate damages for
each of the counts alleged in Burroughs's conplaint. Thi s

instruction was not objected to by FFP at trial or in the first
appeal .

Because we sustained the slander claim but reversed the
intentional infliction of enotion distress claim we found it
necessary to remand the damage issue to the district court to
all ocate damages. We did not order a new trial on damages. Nor
did we hold that the evidence was insufficient, as a matter of | aw,
to support a claim for damages for sl ander. Qur allocation
instruction directed the district court to determ ne, based upon

the record devel oped at trial, what part of the total danage award



is properly attributable to the intentional infliction of enotional
distress claim and what part is attributable to the slander claim
This is precisely what the district court did.

In its order following remand, the district court explained
its approach to our nandate. The court first determ ned what
evi dence of damages was adm ssible solely with regard to the
intentional infliction of enotional distress claim The court
correctly concluded that there was no evi dence of damages that was
adm ssible only under the i.i.e.d. claim Since all evidence of
damages was properly before the jury on the slander claim the
court concluded that the entire danage award of $250, 000 coul d be
attributable to the slander claim the court so ordered. Under
the circunstances, we do not find this approach inconsistent with
our mandat e.

At the outset, it is inportant to note the differences
between the two underlying tort clains. To support an i.i.e.d.
claim a plaintiff nust show severe enotional di stress.
Rest at enent (Second) of Torts 8§ 46(1) (1965) ("One who by extrene
and outrageous conduct intentionally or recklessly causes severe
enotional distress to another is subject to liability for such
enotional distress....") (enphasis added); see Lyons v. Zale
Jewelry Co., 246 Mss. 139, 150 So.2d 154, 158 (1963) (citing
section 46 of the Restatenent of Torts). Because of the fear of
fictitious or trivial clains, distrust of the proof offered, and
the difficulty of setting satisfactory boundaries of liability,

severity is an elenent of i.i.e.d. See Restatenent (Second) of



Torts 8 46, cms. b, j. Only the nost extrene enotional injuries
yield liability. I1d. 8 46, cnt. j. As we reasoned in the first
appeal, the evidence adduced at trial sinply did not rise to the
| evel of severity required for the i ndependent tort of intentional
infliction of enotional distress.

That does not nean, however, that Burroughs's enotional
injuries are unconpensable. Wile intentional infliction of
enotional distress requires severe enotional injuries, the sane
| evel of severity is not required when the conpensabl e enoti onal
injuries stem from anot her independent tortious act. See Lyons,
150 So.2d at 157 ("It is clear, however that fromthe very earliest
tinmes, the law has all owed recovery for nental distress under sone
ci rcunst ances, where the act of defendant producing such distress
al so i nvol ved an i ndependent tort of sone kind, such as ... injury
to reputation...."). In this case, we affirnmed the jury's verdi ct
on an i ndependent tort of slander. This issue is not subject to
further review. Unlike i.i.e.d., slander does not require severe
enotional injuries before conpensation is allowed. Appropriate
damages for slander include inpairnment of reputation, persona
hum liation, nmental anguish and suffering. Brewer v. Menphis
Publ i shing Co., 626 F.2d 1238, 1246 (5th G r.1980), cert. denied,
452 U. S. 962, 101 S.Ct. 3112, 69 L.Ed.2d 973 (1981); see E.E.OC
v. Sout hern Publishing Co., 705 F. Supp. 1213, 1219 (S.D. M ss. 1988)
("The damages recoverable [for defamation] are for injury to
reputation, though the danages may al so include as an additional

el enrent enotional or nental harm"), aff'd, 894 F.2d 785 (5th



Cir.1990); Restatenent (Second) of Torts 8 623 ("One who is liable
to another for a libel or slander is liable also for enotiona
distress and bodily harmthat is proved to have been caused by the
defamatory publication.”). W have found no authority indicating
under M ssissippi law that only severe enotional injuries are
conpensabl e on a sl ander claim

FFP contends in this appeal that Burroughs is only entitled to
those damages stemming from injury to her reputation.?
Consequently, FFP reiterates that since there is little record
evi dence of damage to Burroughs's reputation, the district court
shoul d have allocated a smal |l anobunt of danmages to this claim As
t he above authority nakes clear, this is not the case. Burroughs
is entitled to conpensation for her enotional injuries as well.
Wi | e the evi dence of enotional injuries does not rise to the | evel
of severity to support an independent tort of intentional
infliction of enotional distress, these injuries are conpensabl e as
damages for her slander claim

The district court examned the record and found all the
evidence of damages admitted at trial properly applied to the

sl ander claim I n essence, the district court | ooked at the case

FFP cites Garziano v. E.I. Du Pont De Nermours & Co, 818
F.2d 380, 395 (5th G r.1987), for this proposition. |In Garziano,
we said that "[t]he aw of M ssissippi requires "not the
know edge of the plaintiff nor the injury to his feelings but the
degradi ng of reputation' for recovery." 818 F.2d at 395. This
statenment, however, was not intended to define or limt the
el enrents of damages for a slander claim It does not dilute
Brewer, E.E.O C., and the Restatenent which nake clear that if
there is a finding of slander, enotional injuries are
conpensabl e.



as if it had been tried solely on a slander claim and concl uded
that the evidence could support the jury's damage award. W w |
not disturb this conclusion on appeal. The jury was properly
instructed on the el enments of conpensabl e damages for slander. No
objection to the instruction was nade. The jury returned a verdi ct
for $250,000 on the basis of evidence that is all applicable to the
slander claim FFP did not argue in its first appeal that there
was insufficient evidence to support the jury's verdict on the
slander claim Furthernore, we specifically affirnmed the jury's
verdict on slander. The only question that remai ned was whet her
the evidence adduced at trial reflected that sone of Burroughs's
damages were only related to the i.i.e.d. claim The district
court concluded that there was none. No error was occasi oned by
such concl usi on.
CONCLUSI ON
Satisfied that district court properly applied our mandate,

the judgnent is AFFI RVED



