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Before KING JOLLY, and DENNIS, G rcuit Judges.

KING Circuit Judge:

This case concerns the obligation of the State of
M ssi ssi ppi and the other defendants to dismantle the system of
de jure segregation that was maintained in public universities in
M ssissippi. After we heard the initial appeal of this case in
1990, the Suprene Court established, for the first tinme, the
standards for determning in the university context whether a
state has net its affirmative obligation to dismantle its prior
de jure system W now review the district court’s ruling
followng trial on remand to determ ne whether it erred inits
application of these standards.

For the reasons set forth below, we affirmin part, reverse
in part, and remand the case to the district court for further

proceedi ngs consistent with this opinion.

| . BACKGROUND

M ssi ssippi’s system of public four-year universities was
formally segregated by race fromits inception in 1848 through
1962, when the first black student was admtted to the University

of M ssissippi by order of this court. See Meredith v. Fair, 306

F.2d 374 (5th Gr.), cert. denied, 371 U S 828 (1962). The

racial identifiability of Mssissippi’s eight public universities
changed little during the decade followi ng the | andmark adm ssion
of Janes Meredith. The student conposition of the University of

M ssi ssippi, Mssissippi State University, M ssissippi University
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for Wonen, University of Southern M ssissippi, and Delta State
University (collectively, “historically white institutions” or
“HWs”) renmained al nost entirely white, while that of Jackson
State University, Mssissippi Valley State University, and Al corn
State University (collectively, “historically black institutions”

or “HBIs”) remained alnost entirely black. See United States v.

Fordice, 505 U S. 717, 722 (1992). The racial identifiability of
these institutions persists to the present.!?

Private plaintiffs initiated this class action? in 1975,
conplaining that M ssissippi was maintaining a racially dual
system of higher education in violation of the Fifth, N nth,
Thirteenth, and Fourteenth Amendnents to the United States
Constitution, 42 U.S.C. 88 1981 and 1983, and Title VI of the
Cvil R ghts Act of 1964, 42 U S. C. 88 2000d to 2000d-7. The
United States intervened as plaintiff and all eged violations of
the Equal Protection C ause of the Fourteenth Anendnent and Title
VI .

For twelve years the parties attenpted to resolve their

di fferences through voluntary dismantl enent of the prior

! In the fall of 1993, the on-canpus undergraduate
enroll ment was at | east 75% white at each of the HWs, and at
| east 93% bl ack at each of the HBIs.

2 The class was certified by the court as:

[a]l] black citizens residing in M ssissippi, whether
students, fornmer students, parents, enployees, or

t axpayers, who have been, are, or wll be discrimnated
agai nst on account of race in . . . the universities

operated by said Board of Trustees.

Avers v. Allain, 674 F. Supp. 1523, 1526 (N.D. Mss. 1987).
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segregated system Unable to achieve ultimate agreenent, the
parties proceeded to trial in 1987. The district court ruled
that M ssissippi had discharged its affirmative duty to dismantle
the former de jure segregated system of hi gher education through
its adoption and inplenentation of good-faith, race-neutral
policies and procedures in student adm ssions and ot her areas.

Ayvers v. Allain, 674 F. Supp. 1523, 1564 (N.D. Mss. 1987) (Ayers

). Sitting en banc, this court affirmed. Ayers v. Allain, 914

F.2d 676 (5th G r. 1990). The United States Suprene Court
granted certiorari. Ayers v. Mbus, 499 U S 958 (1991).

The Suprenme Court vacated the judgnent and remanded for
further proceedings, holding that the nere adoption and
i npl ementation of race-neutral policies was insufficient to
denonstrate conpl ete abandonnent of the racially dual system
Fordice, 505 U S. at 731, 743. The Court stated that

even after a State dismantles its segregative

adm ssions policy, there may still be state action that

is traceable to the State’s prior de jure segregation

and that continues to foster segregation. | f

policies traceable to the de jure systemare st|II in

force and have discrimnatory effects, those policies

too nmust be reforned to the extent practicable and

consistent with sound educational practices.
ld. at 729. Applying this standard, the Court identified
adm ssi ons standards, program duplication, institutional m ssion
assi gnnents, and continued operation of all eight public
universities as a nonexclusive list of “constitutionally suspect”
remmants of the prior de jure system “for even though such
policies may be race neutral on their face, they substantially
restrict a person’s choice of which institution to enter, and
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they contribute to the racial identifiability of the eight public
universities. Mssissippi nmust justify these policies or
elimnate them” |1d. at 733. The Court directed that these and
“each of the other policies now governing the State’s university
systemthat have been chall enged or that are chall enged on
remand” be exam ned “in light of the standard that we articul ate
today.” I|d.

On remand, the district court ordered each party to submt
proposed renedies “to resolve the areas of the State’s liability
pursuant to the Suprene Court mandate.” Wthout conceding
liability, defendant Board of Trustees of State Institutions of
H gher Learning (the “Board”)® responded by presenting a detail ed
proposal for nodification of the higher education system This
proposal contai ned, anong other provisions, uniform standards of
adm ssion for all universities, as well as a plan to nerge Delta
State University and M ssissippi Valley State University into one
institution to serve students in the Mssissippi Delta.*

The private plaintiffs and the United States (collectively,

“plaintiffs”) responded by insisting that the range of

3 The Board is responsible for the managenent and control
of the eight public universities at issue in this case. Mss.
CooE ANN. 8§ 37-101-1 (1996). |Its general powers and duties
include, inter alia, managing all university property, disbursing
funds, establishing standards for adm ssion and graduation, and
supervising the functioning of each institution. See id. § 37-
101- 15.

4 The Board submitted its original proposal to the district
court on COctober 22, 1992. The Board submtted a nodified
proposal shortly before trial. The proposed adm ssions standards
and nerger plan were contained in both.
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constitutionally suspect policies and practices to be exam ned on
remand had yet to be determ ned.® Pursuant to a subsequent court
order, plaintiffs identified the follow ng policies and practices
for exam nation: adm ssions standards that allegedly deny bl ack
students equal access to higher education and tend to channel

bl ack students to the HBlIs; the use of ACT scores as a basis for
awar di ng under graduate schol arships at the HWs; nai ntenance of
institutional mssion assignnents that largely follow historical
raci al designations; funding policies that disproportionately
benefit the HWs; allocation of academ c prograns that is
unfavorable to the HBIs; allocation of |and grant prograns
between Alcorn State and M ssissippi State that is unfavorable to
Al corn; duplication of the HBIs’ prograns and course offerings at
the HW's; maintenance of facilities at the HBIs that are inferior
to those at the HWs; enploynent practices that perpetuate the
racial identifiability of the universities and conpensate faculty
at the HBIs at a lower rate than faculty at the HWs; naintenance
of all eight institutions; and practices that limt the
participation of black persons in system governance. Trial
comenced on May 9, 1994, followng lengthy attenpts at

settl enent.

After ten weeks of testinony, the district court made

5> Plaintiffs have alleged that the State's policies and
practices violate both the Constitution and Title VI. As the
Suprene Court noted in Fordice, the reach of Title VI extends no
further than the Fourteenth Amendnent. 505 U.S. at 732 n.7. W
therefore follow the approach of the Supreme Court and treat the
issues in this case as they are inplicated under the
Constitution. |d.



addi tional findings of fact and conclusions of law. The district
court found vestiges of de jure segregation in the areas of

under graduat e adm ssions, institutional m ssion assignnents,
fundi ng, equipnent availability and library allocations, program
duplication, |and grant prograns, and nunber of universities.

Avers v. Fordice, 879 F. Supp. 1419, 1477 (N.D. M ss. 1995)

(Ayers 11).°% The district court entered a renedial decree on
March 7, 1995.7

The renedi al decree enjoins defendants from mai ntaini ng
remmants of the prior system and engaging in practices inpeding
desegregation. Specific relief includes adoption of the uniform
adm ssi ons standards proposed by the Board and al |l ocati on of
addi tional resources to Jackson State University and Alcorn State
University. The district court did not order inplenentation of
the Board s proposal to consolidate Delta State University and
M ssissippi Valley State University. The decree establishes a
Monitoring Commttee to nonitor inplenmentation of the terns and
obligations i nposed by the decree. The Mnitoring Commttee is
to consist of three disinterested persons with experience in the

field of higher education, agreed upon by the parties and

6 In addition, the district court found that the practice
of maintaining participation in racially identifiable athletic
conferences is traceable to de jure segregation but does not have
segregative effects. Athletic prograns are not an issue in this
appeal .

" The renedial decree is set forth inits entirety in the
opi ni on bel ow, Ayers |11, 879 F. Supp. at 1494-96. W limt our
di scussion to those aspects of the renedial decree pertinent to
this appeal .



appoi nted by the court. The Mnitoring Conmttee is to receive
and eval uate reports required of defendants and nake
recommendations to the district court, which has retained
jurisdiction over the action.?

Plaintiffs now contend that the district court left in place
practices that are traceable to the prior dual system and that
have discrimnatory effects and adopted reforns proposed by the
Board wi t hout exam ning the soundness or practicability of
alternative, less discrimnatory proposals. |ssues on appeal
enconpass under graduate adm ssions standards, schol arship
criteria, enhancenent of historically black universities, system
governance, and enploynent.® No party appeals the district

court’s rejection of the Board s consolidation proposal.

1. STANDARD OF REVI EW

The standard set forth by the Suprene Court in Fordice
gui des our review of the district court’s judgnent. Fordice
established that “a State does not discharge its constitutional

obligations until it eradicates policies and practices traceable

8 In an order entered on March 1, 1996, the district court
stayed appoi ntnent of the Monitoring Commttee, along with any
reports required to be made to the Monitoring Commttee, pending

conpletion of “the appellate process.” W see no reason why the
stay contenplated by the March 1 order should continue. W
assune that the stay will be vacated and that the Mnitoring

Committee will be activated pronptly.

® The scope of private plaintiffs’ argunent on appeal is
broader in sone respects than that of the United States, although
the two positions overlap considerably. W note distinctions
where rel evant.
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toits prior de jure dual systemthat continue to foster
segregation.” 505 U S. at 728. More specifically,

[I]f the State perpetuates policies and practices
traceable to its prior systemthat continue to have

segregative effects -- whether by influencing student
enrol | nrent decisions or by fostering segregation in
ot her facets of the university system-- and such

policies are w thout sound educational justification

and can be practicably elimnated, the State has not

satisfied its burden of proving that it has dismantled

its prior system
ld. at 731. W have read Fordice to require that “each suspect
state policy or practice be analyzed to determ ne whether it is
traceable to the prior de jure system whether it continues to
foster segregation, whether it |acks sound educati onal
justification, and whether its elimnation is practicable.”

United States v. Louisiana, 9 F.3d 1159, 1164 (5th Cr. 1993).

The State's liability depends upon these factors. 1d.1°

Once liability is found, the offending policies and
practices “nust be refornmed to the extent practicable and
consistent with sound educational practices.” Fordice, 505 U S
at 729. “[Slurely the State may not |eave in place policies
rooted in its prior officially segregated systemthat serve to
mai ntain the racial identifiability of its universities if those

policies can practicably be elimnated w thout eroding sound

10 At this stage in a desegregation case, a state's
“I'tability” consists of its obligation to renedy remants of a
prior de jure system for which constitutional liability has
al ready been established. |In Louisiana, we used the term
“I'tability” in this sense of an affirmative obligation to renedy
vestiges of the prior system |In the interest of consistency, we
continue to use “liability” in this sense here, albeit with the
understanding that the liability of the State of M ssissippi, as
a threshold matter, stens fromits operation of a de jure system
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educational policies.” 1d. at 743. Accordingly, we have
interpreted the directives of Fordice “as recognizing the need to
consider the practicability and soundness of educati onal
practices in determning renedies as well as in nmaking an initial
determnation of liability.” Louisiana, 9 F.3d at 1164.

We apply the directives of Fordice in conjunction with
general standards of appellate review. This appeal challenges
el emrents of the district court’s renedial decree and inplicates
several of its findings and conclusions. W do not disturb the
district court’s findings of fact unless they are clearly
erroneous, although we freely reassess its conclusions of |aw

under the de novo standard of review Ross v. Houston | ndep.

Sch. Dist., 699 F.2d 218, 226 (5th Cr. 1983). A third standard
applies to our review of the renedial decree itself. A
desegregation renedy is an exercise of a trial court’s equitable
power and as such is reviewable, within the context of Fordice,

for abuse of discretion. Cf. Valley v. Rapides Parish Sch. Bd.,

702 F.2d 1221, 1225 (5th Gr.), cert. denied, 464 U S 914

(1983).
[11. DI SCUSSI ON
A. Adm ssions Policies and Practices
1. Background Facts

In 1961, |ess than one week after Janes Meredith applied to
the University of M ssissippi, the Board adopted a policy

requiring all applicants for undergraduate adm ssion to any state
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institution of higher education to take the Anmerican Col | ege Test
(“ACT"). Ayers |, 674 F. Supp. at 1530-31. Several nonths

| ater, the Board authorized each university to set a m ni num ACT
score for eligibility for adm ssion. |1d. at 1531. By 1963, the
University of M ssissippi, Mssissippi State University, and the
Uni versity of Southern M ssissippi required an ACT conposite
score of at least 15 for all freshnen applicants. 1d. At the
time, the average ACT score anpong white students was 18, while
that for black students was 7. Fordice, 505 U S. at 734.

When this case was tried initially in 1987, adm ssions
standards for first-tine freshman varied along with the
historical racial identifiability of each institution. Four HWs
continued to require a conposite score of at |east 15 on the ACT
for automati c adm ssion; the other HW, M ssissippi University
for Wonen, required a score of 15-17 together with a high school
grade point average of at least 3.0 on a 4.0 scale, or a score of
at least 18. Ayers |, 674 F. Supp. at 1533-34. The HBIs
required a m ni rum ACT conposite score of 13. 1d. at 1534. %

Based on the undi sturbed factual findings of the district
court -- and unnoved by | ower court determ nations that the
adm ssi ons standards derived frompolicies enacted in the 1970s
to redress the problem of student unpreparedness -- the Suprene

Court concluded in Fordice that the policies were traceable to

11 The HBls maintained nore |liberal exceptions policies
than the HWs, although no university could enroll a student with
an ACT score below 9. See Ayers |, 674 F. Supp. at 1533-34.
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the de jure system were originally adopted for a discrimnatory
pur pose, and continued to have discrimnatory effects. 505 U. S.
at 734. The Court found that the m ni mum ACT requirenents
“restrict[ed] the range of choices of entering students as to
which institution they may attend in a way that perpetuate[d]
segregation.” 1d. Those students who received ACT scores too
| ow to neet the adm ssions requirenents at the HNN's were
restricted to the HBIs or community colleges if they wanted a
hi gher education. [d. at 734-35. As the Court stated,
“[p]lroportionately nore blacks than whites face[d] this choice:
In 1985, 72 percent of Mssissippi’s white high school seniors
achi eved an ACT conposite score of 15 or better, while | ess than
30 percent of black high school seniors earned that score.” |1d.
at 735. The Court also deened “constitutionally problenmatic” the
fact that the State denied automatic adm ssion if an applicant
did not achieve the m nimum ACT score specified for a particul ar
institution, wthout al so considering high school grades as an
additional factor in predicting college performance. 1d. at
736. 12

Plaintiffs’ challenges on remand i ncl uded the use of
differential ACT-based adm ssions policies at the HW's and HBI s,

as well as the use of ACT cutoff scores and al ummi connection in

12 The Court found significant the fact that the disparity
bet ween bl ack and white students’ grade averages was nuch
narrower than the gap between their average ACT scores,
suggesting that an adm ssions fornula that included grades woul d
i ncrease the nunber of black students eligible for automatic
uni versity adm ssion. Fordice, 505 U S. at 736-37.
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t he award of undergraduate schol arships at the HWs.® The
district court’s ruling on each of these issues is now before us
on appeal .

2. Under gr aduat e Adm ssi ons St andar ds

a. District court ruling

The district court concluded that “[u] ndergraduate
adm ssions policies and practices are vestiges of de jure
segregation that continue to have segregative effects.” Ayers
I, 879 F. Supp. at 1477. M©ore specifically, the court found
that the adm ssions standards in place at the tinme of the 1987
trial were traceable to the prior de jure systemand continued to
have segregative effects in a systemwhere racially identifiable
institutions offer numerous duplicative academ c prograns. |d.
at 1434. The court held that defendants had a duty to eradicate
use of the ACT cutoff score “as a sole criterion for adm ssion to

the system when the ACT is used in conjunction with differing

adm ssi ons standards between the HBls and HN's.” 1d.*

3 Plaintiffs also challenged policies and practices
pertaining to adm ssions exceptions. The district court’s
finding that no such policies or practices are traceable to the
de jure systemis not contested on appeal.

4 The court did not rule that use of an ACT cutoff is per
se unlawful. “Rather, its particular use in any circunstance
must be exam ned to consider whether as a conponent of the policy
chal | enged, the sane is traceable to prior de jure segregation.”
Ayers |1, 879 F. Supp. at 1434.

Significantly, despite plaintiffs’ clainms that the addition
of ACT scores to high school grades as a predictor of freshman
grades inproves the prediction only marginally, the district
court concluded that the ACT was “a sound conponent of the
adm ssions decision for the reason that the ACT, in conbination
wi th high school grades, remains a better predictor of academ c
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Al t hough adm ssi ons standards had been nodified sonewhat by
the tinme of the trial on remand, the district court found that
they “basically utilized a version of the 1987 standards with
various exceptions.” 1d. at 1431. In 1989, the ACT was repl aced
by the Enhanced ACT. |[d. at 1430. Scores on the two tests are
not equi valent; the American Col |l ege Testing Program accordingly
publ i shes concordance tables that correlate scores on the old ACT
and Enhanced ACT according to percentile rank.?1 The
i ntroduction of the Enhanced ACT pronpted the Board to solicit
recommendations fromthe eight universities for revised
adm ssi ons standards based on the new test. Each HW reconmmended
use of an Enhanced ACT score of 18 for regular adm ssion, which
approxi mated the previous standard of an ACT score of 15. Each
HBI recommended use of an Enhanced ACT score of 15 for regul ar
adm ssi on, the concordant val ue of which was 11 on the old ACT.
Because the HBIs had previously required an ACT score of at | east
13 for regular adm ssion, this recommendati on represented an
effective | owering of adm ssions standards at these

institutions.® Throughout the system students not qualifying

performance than either criterion alone.” |d. at 1482. This
conclusion is supported by the record.

15 An ACT score of 15, for instance, has a concordant val ue
of 18 on the Enhanced ACT, neaning that a score of 15 on the ACT
woul d be in the sane percentile ranking as a score of 18 on the
Enhanced ACT.

1 Private plaintiffs quarrel with the district court’s
characterization of the change in the adm ssions standard at the
HBIs as a “lowering,” arguing that, viewed in historical context,
this change nerely restored sone of the access that had been
forecl osed by an earlier increase in mninum ACT requirenents.
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for regular adm ssion could be admtted as “high risk”
exceptions. The recommended Enhanced ACT scores for high risk
applicants ranged from14 to 17 at the HWs, and from 12 to 14 at
the HBIs. The Board approved all recomendations.’
Differential adm ssions standards thus persisted in the system
through the 1994 trial and, as found by the district court,
“resulted in the ‘channeling effect’ described in Fordice.” 1d.
at 1434. The district court’s renedial order responded to the
standards in place in 1994, 18

Def endants proposed, and the district court ordered
i npl ementation of, new adm ssions criteria that standardi ze
requi renents at all eight universities beginning with

applications for adm ssion in the fall of 1996. The newcriteria

We review the district court’s ruling against this backdrop and
in light of evidence concerning educational soundness.

7 The district court noted that although the | ower ACT
requi renents at the HBIs were originally proposed by the HB

presidents, “it is the Board’s responsibility to nanage the
hi gher education systemin accordance with constitutional
principles.” Ayers Il, 879 F. Supp. at 1434.

8 \Wiile it found that adm ssions policies continued to
have segregative effects, the district court also found that
“there is no per se policy or practice of mnimzing the
participation of African-Anmericans in the [higher education]
system” Ayers Il, 879 F. Supp. at 1435. The court found
credi bl e evidence indicating that defendants had nade substanti al
progress toward increasing mnority access to higher educati on.
See id. at 1433, 1435. In Mssissippi, the ratio of the State’s
share of the nation’s black enrollnent in public four-year
institutions to its share of the nation’s black population is
nore favorable than the national nean and that of many non de
jure states. See id. at 1435. Private plaintiffs appear to
contend that the district court’s finding of no current per se
policy of limting access to the higher education systemis
clearly erroneous. W conclude that any such contention is
W thout nerit.
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grant “regul ar adm ssion”!® to applicants who have (1) a GPA of
at least 3.20 in a designated core curriculum (2) a GPA of at
least 2.50 in the core curriculumor class rank in the top 50%
and an Enhanced ACT score of at least 16, or (3) a GPA of at
least 2.0 in the core curriculumand an Enhanced ACT score of at
|l east 18. 1d. at 1477-78.

The adm ssions policy ordered by the district court provides
an inportant alternative to regular adm ssion through a spring
screeni ng and sunmer renedi al program for applicants who do not
nmeet the requirenents for regular adm ssion. Students
participating in the spring screening process will take the
M ssi ssi ppi Col | ege Pl acenment Exam nation (the “accupl acer”)
during the spring of their senior year in high school. Based
upon these scores, Enhanced ACT subtest scores, and counsel or
interviews, students will either be admtted for the fal
senester or invited to participate in the sunmer renedi a
program 2 The sumer programis designed to provide ten to
el even weeks of renedial instruction in reading, witing, and

mat hemati cs, taught both in traditional classroomsettings and

19 “Regul ar admi ssion” is the termused throughout the
district court opinion, and will be used herein, to denote
automati c adm ssion based on the criteria listed in the text, as
di stingui shed fromadm ssion via the spring screening and sumrer
remedi al program discussed infra. See Ayers Il, 879 F. Supp. at
1477-78 & n. 297.

20 1t appears, based on the | anguage of the Board's
proposal and testinony during trial, that sonme applicants who
participate in spring screening may not be admtted to the sunmer
remedi al programand will be advised to pursue other educational
opti ons.
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t hrough conput er-assisted individual conponents. |1d. at 1478.
In addition, the program plan incorporates cultural and
recreational activities to “climatize” students to the coll ege
canpus. 1d.? Those students who successfully conplete the
sumer program by passing at mninmumthe renedial English and
mat hematics courses, wll be admtted in the fall.

The district court found that “the new adm ssions standards
through their uniformty wll elimnate the prior segregative
effects of the previous differential adm ssions standards between
the HBIs and HWs, noted by the Suprene Court in Fordice.” |[|d.
at 1481. The district court found that as conpared with the
standards litigated in the 1987 trial, the new standards woul d

result in an overall increase in the nunber of black students

eligible for regular adm ssion to the university system? As

2L Although the district court nade no specific findings in
this regard, the undi sputed evidence indicates that the sumer
remedi al programis a departure from past renedial practices
wthin the university system Prior to the district court’s
order, full senester renedial courses were offered at each
university. Although students who are granted adm ssion via the
sumrer program nust participate in a year-long academ c support
program desi gned to provide individualized support for marginally
prepared students enrolled in regular academ c credit courses,
apparently many of the renedi al courses previously offered during
the academ c year are to be elimnated under the new plan. See
Part I1l1.B.2.c.iii infra.

22 The new standards were predicted to have the foll ow ng
i npact:

(a) the pool of black students eligible for regul ar
adm ssion to a public HW will increase from
approximately 32.4%to 52.5% (b) the pool of black
students eligible for regular adm ssion at the HBIs in
1995 will be increased from approximately 45.3%to
52.5% (c) the pool of black students eligible for

adm ssion to the systemas a whole will also increase
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conpared with the standards in place at the tine of the 1994
trial, which were less stringent than in 1987 as a result of the
1989 changes in requirenents at the HBlIs, the new standards woul d
result in an overall decline in the percentage of black students
eligible for regular adm ssion to the system?2 The district
court noted, however, that the summer programoffers a distinct
opportunity for applicants to gain adm ssion. |d. at 1479.2
The court found the summer programto be “credible and
educationally advanced. In its proposed form it is considered
by its devel opers as an educationally sound devel opnent al
system” |d. at 1481. The district court concluded that
[wW hile the new adm ssions standards may reduce

t he nunber of black students eligible to be admtted to

the systemw thout renedial courses required, it is not

evident that the new standards wll actually reduce the

nunmber of black students ultimately admtted to the
systemas either regular or renedi ated admttees.

| d.
Finally, although the State’s community col |l ege systemis
under the proposed 1995 standards as conpared with the
1987 st andards.

Ayers |1, 879 F. Supp. at 1479.

2 \Wile 68.2% of black high school graduates who took the
ACT were eligible for regular adm ssion to sone university in the
systemat the tine of the 1994 trial, the new standards were
projected to reduce this figure to 52.5%or 50.7% Ayers |1, 879
F. Supp. at 14709.

24 The district court stated this finding in terns of the
“summer progrant only. W note that, as described by the
district court and in the record, the spring screening program
can lead to adm ssion for the fall senmester w thout participation
in the summer renedial program See Ayers Il, 879 F. Supp. at
1478.
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the subject of a separate |awsuit, the district court made
findings and ordered relief in this regard because the community
coll ege systemis relevant to the issue of access to higher
education. The court found evidence that the community coll ege
system “can have an inpact on the adm ssions policies of the
universities and their ability to further diversify institutions
of higher learning.” 1d. at 1475. The court al so found,
however, that the community coll ege systemin Mssissippi is not
provi di ng renedi ati on for students unprepared for four-year
institutions “to any great degree.” |1d. The district court
apparently linked this to at |least two factors. First, in
contrast to the open adm ssions policy that prevailed at al
community col |l eges when this case was tried in 1987, sone
community col |l eges now require m ni mum ACT scores for adm ssion
to certain prograns. |d. at 1474-75.%® Second, the

“overwhel mng majority” of students who start at the comunity
coll ege level do not transfer to four-year universities. |d. at
1475. The University of Southern M ssissippi has the hi ghest
proportion of transfer students in its student body, largely
attributable to its recruiting efforts and articul ation
agreenents with several community colleges in surrounding

regions. |d. Black students transfer at a significantly | ower

2 The use of ACT cutoffs for adm ssion to conmunity
colleges is not an issue in this case, and the district court did
not make findings or conclusions with respect to the
constitutionality of this practice. Accordingly, we do not
address this aspect of the comunity coll ege systemin our
opi ni on.
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rate than whites, possibly because a hi gh percentage of bl ack
students in comunity colleges are enrolled in two-year
vocati onal prograns.

The district court concluded that the State “is losing a
val uabl e resource in not coordinating the adm ssions requirenments
and renedi al prograns between the community col |l eges and the
universities.” [d. The renedial decree contains a provision
ordering the Board “to study the feasibility of establishing
systemw de coordination of the community colleges in the State
in the areas of adm ssions standards and articul ation
procedures,” and to report its findings to the Mnitoring
Commttee. 1d. at 1496.

b. Argunents on appeal

The district court’s finding that undergraduate adm ssions
policies and practices are vestiges of de jure segregation that
continue to have segregative effects is not contested on appeal.
Plaintiffs do contest the renedy thereupon ordered.

Plaintiffs’ challenge to the adm ssions renedy has two
parts. First, plaintiffs argue that the district court’s
adoption of the Board' s proposed standards was i nproper because
these standards wll significantly reduce the nunber of black
students eligible for regular adm ssion to the university system
and t hereby disproportionately burden black students with a | oss
of educational opportunity. Plaintiffs assert that the district
court was obligated by Fordice to consider the educational

soundness of alternative proposals that woul d have excl uded fewer
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bl ack students, but failed to do so.

Second, plaintiffs argue that the district court’s reliance
on the spring screening and summer renedial programto conpensate
for the projected decline in regular adm ssion of black students
was i nappropri ate because the program was untested and
inconpletely defined at the tinme of trial. Plaintiffs contend
that although the district court found the sumrer programto be
“credi bl e and educationally advanced,” it did not specifically
find that the program would be an effective neans of identifying
students capabl e of succeeding in college or that it could
achieve the same results as “existing renedial prograns.”? In
addition, plaintiffs argue that the sumer programis not a
vi abl e option for the many bl ack students who nmust work during
the sumer in order to afford to go to college in the fall, and
that the conmmunity coll ege systemcurrently does not provide an
adequate alternative. Plaintiffs therefore argue that the Board
shoul d be required to nmaintain existing renmedial courses and to
adopt standards that mnim ze any reduction in the nunber of
bl ack students eligible for adm ssion, at |east during the period

that the sunmer programis being tested and the conmunity coll ege

26 W understand “existing renedi al prograns” to nean the
various conbinations of renedial, or basic skills, courses and
ot her fornms of educational assistance, such as tutoring and
counsel ing, that have been offered by the eight universities. In
this record, “renmedi al education” and “renedi ation” are to sone
degree used interchangeably with “devel opnental education” and
“devel opnental studies.” W use the term “renedial prograns” to
refer to the entire range of such educational assistance, and the
term “renedi al courses” to refer to courses that teach basic,
pre-coll ege skills.
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syst em under goi ng change.

Al t hough their criticisnms of the new adm ssions standards
coincide, private plaintiffs and the United States advocate
different adm ssions policies as alternatives. Private
plaintiffs proposed bel ow and re-urge here adoption of a tiered
adm ssions policy, in which adm ssions requirenents vary al ong
with the m ssion of each university,? with the nbst accessible
tier having “open adm ssions.” By “open adm ssions,” private
plaintiffs nmean a policy of granting adm ssion to students with a
hi gh school diploma and ACT score of 10. 1d. at 1480. Under
private plaintiffs’ proposal, the three conprehensive
uni versities would use the adm ssions standards proposed by the
Board, and Jackson State University woul d have open adm ssions
for eight years wiwth the option thereafter of gradually raising
adm ssions standards to the |evel prevailing at the conprehensive
universities. 1d. Existing renedial prograns would be
strengthened in this schene.

The United States proposed bel ow and re-urges here an

adm ssions policy, which was presented to the Board in 1992 but

2 The eight universities are grouped into three cl asses
according to their progranmatic mssion. University of
M ssi ssippi, University of Southern M ssissippi, and M ssi ssipp
State University are “conprehensive” universities, which offer
the greatest range and hi ghest |evel of degree prograns. Jackson
State University has an “urban” m ssion to serve the urban
comunity of Jackson, Mssissippi, in which it is |ocated.
Alcorn State University, Delta State University, M ssissipp
University for Wonen, and M ssissippi Valley State University are
“regional” universities that focus primarily on undergraduate
education. In private plaintiffs’ framework, the regional
uni versities would constitute the nost accessible tier.

24



never adopted, in which regular adm ssion would be granted to
students achieving (1) a 2.0 GPAin the core curriculumand a
m ni mum of 16 on the Enhanced ACT or (2) a 2.50 GPA in the core,
a ranking in the top 50% of the class, and a m ni num of 13 on the
Enhanced ACT.?® The United States contends that under this
standard, an estimated 73.6% of black students who took the ACT
woul d qualify for adm ssion, as conpared to 52.5% or 50. 7% under
t he proposal adopted by the district court. The United States
states that “ACT predictive data indicate that, at the [HBIs],
where renedi al instruction was given, freshmen with these
qualifications could be expected to achieve at least a C
average.” U S. Br. at 12.

Def endants argue that the new adm ssions criteria wholly
elimnate prior policies traceable to de jure segregation.
Def endants contend that the new adm ssions standards sufficiently
address the concerns articulated in Fordice because they do not
differentiate between universities according to historical racial
designation and do not rely on the ACT as the sole criterion for
adm ssion. Defendants argue that under Fordice, the traceable
adm ssions policy was the Board’'s particular use of differential
ACT cutoff scores, which effectively channeled bl ack students to
the HBlIs, and not use of the ACT per se. Accordingly, defendants

contend that the new policy is not traceable to the prior de jure

28 The district court noted that the United States “has
al so suggested adoption of a 2.5 overall GPA for adm ssion to al
universities.” Ayers Il, 879 F. Supp. at 1480. The United
States does not urge this standard on appeal.

25



system and may be i npl enented because the record discloses that
it is educationally sound and was not adopted for a
di scrimnatory purpose. Wile defendants nmaintain that Fordice
does not require the district court to select the educationally
sound alternative with the |least discrimnatory effect, they
argue that even if the district court did have such an
obligation, its findings regarding the segregative effect and
educati onal soundness of the new adm ssions standards effectively
di scharged it.

C. Anal ysi s

The district court’s findings that the new criteria for
adm ssion are educationally sound and will not perpetuate
segregation within the systemare not chall enged on appeal.
Plaintiffs contend, rather, that the district court erred by
failing to consider the educational soundness of proposals that
woul d have resulted in a smaller reduction in the nunber of bl ack
students excluded from regul ar adm ssi on.

We agree with plaintiffs that it would be inappropriate to
remedy the traceable, segregative effects of an adm ssions policy
in a systemoriginally designed to limt educational opportunity
for black citizens by adopting a policy that itself caused a
reduction in neaningful educational opportunity for black
citizens. W do not, however, understand the district court to
have done so. The district court considered and rejected
al ternative proposals as educationally unsound, and expressly

contenplated that the renedial route to adm ssion could alleviate
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any potential disproportionate inpact on those black students who
are capable, with reasonabl e renedi ation, ?® of doing coll ege
| evel work.

We understand the district court to have determ ned, in the
specific context of fornulating an appropriate renedi al decree in
this case under Fordice, that access to higher education nust be
provided only to those applicants who can denonstrate, based on
educationally sound and constitutionally perm ssible indicators,
an ability (wth reasonable renediation) to do college | evel work
and who therefore have a real prospect of earning a degree.?3®
The court found that adm ssion of students unprepared to do
college level work may result in significant attrition
acconpani ed by unprofitable debt accunulation. Ayers IIl, 879 F

Supp. at 1435.3% Fordice does not require that all students who

2 The record reflects that each of the universities at
i ssue here has for many years recognized that renediation is
appropriate to enable certain students successfully to conplete a
col | ege education. The anmount of renediation that has been
provi ded has varied anong the universities. W recognize that
how much renedi ation is appropriate or “reasonable” is inforned
by concepts of practicability and educati onal soundness.

3 Al Mssissippi universities at issue here require
students to achieve at |least a C average in order to graduate.
| ndeed, as indicated in our discussion below, all parties key
their argunents regardi ng the educational soundness of
alternative adm ssions proposals to this standard.

31 The court found that Louisiana institutions, which
mai ntai n open adm ssions, “suffer froma very high attrition rate
resulting in students owi ng one, two or three years of coll ege
expenses and having little or nothing to show for it.” Ayers ||
879 F. Supp. at 1435. Defendants’ expert, Dr. Janes Warton,
testified that access to four-year institutions in Louisiana is
“not neani ngful access because we al so have trenendous attrition
and students get hurt in that attrition.” Likew se, Dr. Hunter
Boyl an testified that “[a]ccess without an opportunity to succeed
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woul d have been admtted under the prior, unconstitutional

adm ssions standards be admtted under the refornmed adm ssions
standards without regard to the educational soundness of the
refornmed standards. |Instead, the district court’s nmandate under
Fordice was |imted to reform ng traceabl e, segregative policies
“to the extent practicable and consistent with sound educati onal
practices.” 505 U. S. at 729.3% Having found adm ssions policies
and practices to be traceable to the de jure systemand to have
present segregative effects, the district court properly focused
its consideration of alternative adm ssions policies on their
educati onal soundness and potential to elimnate existing
segregative effects; its focus, in turn, on ability to do coll ege
|l evel work is consistent with both the evidence as presented by
plaintiffs and Fordi ce.

i Rejection of plaintiffs' proposals

isn't really access. |If you have an open door it quickly becones
a revol ving door.”

32 The Court in Fordice declined to adopt a standard that
would require the State to elimnate insofar as practicable al
present discrimnatory effects of the prior system

To the extent we understand private petitioners to urge
us to focus on present discrimnatory effects w thout
addr essi ng whet her such consequences flow from policies
rooted in the prior system we reject this position.

: Though they seemto di savow as radical a renedy
as student reassignnent in the university setting,
their focus on “student enrollnment, faculty and staff
enpl oynent patterns, [and] black citizens’ coll ege-
goi ng and degree-granting rates” would seem ngly conpel
remedi es akin to those upheld in G een v. School Bd. of
New Kent County were we to adopt their |egal standard.

505 U.S. at 730 n.4 (citations omtted) (second alteration in
original); see also id. at 732 n.®6.
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The district court set forth in detail the respective
adm ssi ons standards proposed by private plaintiffs and the

United States. See Ayers II, 879 F. Supp. at 1479-80. Al though

the district court credited expert testinony indicating that
differential or tiered adm ssions standards are both sound and
routinely used, id. at 1482, it did not adopt private plaintiffs’
proposal in light of its finding that the open adm ssions
conponent of this proposal was educationally unsound. [d. at
1481-82. The district court found that
uni versities across the nation generally are noving
toward hi gher adm ssions requirenents, not |ower ones.
According to the testinony, students in working toward
goals will usually do that which is expected of them
| f they believe they need not prepare thenselves for
coll ege by taking the core curriculumin high school,
they will not do so. Such unpreparedness may bring
themto coll ege canpuses unable to execute the rigors
of college work and result in low retention rates,
col | ege debt accunul ati ons and years expended with no
degrees. . . . It has also been shown that institutions
of higher |earning which open their doors to unprepared
students via open adm ssions not only do a disservice
to many of the admttees, but can lower the quality
and, concurrently, the prestige of the institutions
general |l y.
ld. at 1482-83. These findings are not clearly erroneous, and
the district court did not abuse its discretion in rejecting
private plaintiffs’ proposal.
Even assum ng that tiered adm ssions could be inplenented
W t hout open adm ssions as a conponent thereof, it was not an
abuse of discretion in this context for the district court to opt
instead for a policy based on uniformstandards. |In the
M ssi ssi ppi system of higher education, differential adm ssions
criteria were rooted in the de jure past and fostered both
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segregation of the races and the public perception that the
institutions with | ower standards -- the HBIs -- were of inferior
quality. 1d. at 1477, 1486. A tiered systemwould continue to
differentiate anong institutions based on their respective
mssions. See id. at 1482. In light of the history of
differential adm ssions in M ssissippi higher education, and in
light of its finding that policies and practices governing the

m ssions of the universities are traceable to de jure segregation
and continue to have segregative effects, the district court was
wthin its discretion to unify standards across institutions.

The standards proposed by the United States net this
interest in uniformty, but were fixed at a |level that the
district court found to be educationally unsound. Under the
United States’s proposal, students with a 2.5 GPA and a cl ass
rank in the top 50% would qualify for regular adm ssion with an
Enhanced ACT score of 13. Wiile this formula adds hi gh school
grades and class rank into the eligibility determnation, it
neverthel ess represents a |lowering of the ACT score requirenent
fromeven post-1989 |levels at the HBIs. In contrast, students
with identical qualifications would need an Enhanced ACT score of
16 to qualify for regular adm ssion under the Board's proposal.
The district court concluded that the requirenents for regul ar
adm ssi on under the Board's proposal were “quite noderate,” and
stated that it “does not find persuasive or educationally sound
t he adoption of open adm ssions or continually |owering

adm ssi ons standards, as was done at the HBlIs after the 1987
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trial.” 1d. W understand this finding to enconpass the
st andards endorsed by the United States.

Both plaintiffs and defendants cite ACT predictive data in
support of their respective proposals. The United States points
out that such data indicates that students with the m ni num
qualifications they propose woul d be expected to achieve at | east
a C average by the end of their freshman year at each of the
HBIs. W note that such students are predicted to conplete their
freshman year with grades significantly below a C average, the
m ni mum required for graduation, at any of the HWs. See
PP 39-R  Defendants highlight a different aspect of the sane
predi ctive data, which the district court apparently found
persuasi ve: students with the m ninmum qualifications proposed by
the Board woul d be expected to conplete their freshman year with
a C average or slightly below at each of the HWs. The district
court’s finding that the Board' s proposed standards are “quite
nmoderate” is indeed supported by the evidence. On this record,
the district court could fairly conclude that it would be
educationally unsound to adopt an adm ssions policy under which
students could do college level work at only three institutions
in the system?® W realize that no set of standards is w thout
its flaws. Significantly, as we discuss bel ow, the standards

that the district court did adopt provide an alternative route to

3% Under the United States’'s proposal, the three
institutions at which students could do college I evel work are
the HBIs. The standards proposed by the United States therefore
coul d have the perverse, albeit unintended, effect of
perpetuating the channeling effect described in Fordice.
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adm ssion that does not rely on ACT scores whatsoever. The
district court’s decision to order inplenentation of this system
rather than dilute standards for regular adm ssion, was a proper
exercise of its discretion.

i Rel i ance on spring screening and sumrer
renedi al program

The district court recognized the Iikelihood that the
Board’ s standards woul d reduce the nunber of black students
eligible for regular adm ssion as conpared to then-prevailing
st andards, ** and chose to adopt themonly in conjunction with the
addi tional opportunity to gain adm ssion through the spring
screeni ng and sunmer renedial program The district court was
unabl e to conclude that the new standards, which provide an
alternative route to adm ssion that does not rely on ACT scores
what soever, % woul d actually reduce the total nunber of bl ack
students eligible for adm ssion either as regular or renedi ated
admttees. In light of the district court finding that |owering
adm ssions standards “as was done at the HBIs after the 1987
trial” is educationally unsound, the court apparently determ ned
that to the extent any reduction in the nunber of black students

eligible for adm ssion relative to post-1989 standards does take

3 On the other hand, the district court found that under
the Board s standards, the nunber of black students eligible for
regul ar adm ssion would increase relative to standards in
existence at the tinme of trial in 1987. See Ayers Il, 879 F
Supp. at 1479.

3 According to the Board, any high school graduate,
regardl ess of academ c performance, may participate in spring
screening. There is no requirenent that participants in spring
screening take the ACT. Bd. R-202.
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place, it may reflect the educational unsoundness of prior
policies. As contenplated, the new standards should result in
the identification and adm ssion of those applicants who, with
reasonabl e renedi ati on, can do college Ievel work. This is
consistent with Fordice's mandate of a reforned adm ssions policy
that is practicable and educationally sound.

The district court also recognized that the spring screening
and summer renedi al programwas untested and its standards not
fully established at the tine of trial. See id. at 1478-79,

1481. We think that the programwas sufficiently defined that
the district court did not abuse its discretion in ordering its
i npl ementation. |f, however, as plaintiffs suggest nay be the
case, 3¢ the spring and sumer programis unable to any
significant degree to achieve its intended objectives of
identifying and admtting otherwise eligible applicants -- i.e.,
applicants who could, with reasonabl e renedi ati on, successfully
conplete a regul ar academ c program -- for whatever reason, then

t he program nmust be reevaluated.® The district court’s proper

% Inits Motion to Expedite the Appeal, the United States
presents recently di scovered evidence concerning the first year’s
i npl emrentation of the new standards and the spring and summer
program which may denonstrate that the new standards exclude a
significant percentage of black students who woul d have been
eligible for regular adm ssion at the tinme of the 1994 trial, and
that the spring and summer programoffers limted aneliorative
potential. Such evidence, however, is not part of the record
before us and we do not consider it in any substantive way for
pur poses of this appeal.

3% The district court’s conclusion that the Board's
obligation to graduating high school students does not enconpass
“students ineligible for regular adm ssion under its proposal,
who do not choose to participate in a screening process for
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retention of jurisdiction over this action indicates its intent
to exam ne this inportant conponent of the adm ssions system once
the rel evant data becones available.®® |If the district court
ultimately concludes that the spring screening and sumrer

remedi al program (as it may be nodified) is unable to any
significant degree to achieve its objectives, then the court
should, if possible, identify and inplenent another practicable
and educationally sound nethod for achieving those objectives.

iil. Elimnation of existing renedial courses

We have thus far addressed the spring and summer program as
a conponent of the refornmed adm ssions policy. W turn nowto
the argunent nmade by the plaintiffs that the district court erred
in relying upon the sunmer renedial programto replace the
existing renedial courses in the absence of a finding that the
sumrer program coul d achi eve the sane results as the
uni versities’ existing renedial courses in enabling students to
succeed in and graduate from col | ege.

We note in this connection that the plan proposed by the

Board provides that “[d] evel opnental studies are only offered

academ c placenent analysis,” Ayers Il, 879 F. Supp. at 1481, is
too sweeping insofar as it may include students who, with
reasonabl e renedi ati on, are capable of doing college |evel work
but who sel f-select out of the spring or sunmer program because
of the unique burdens inposed by the programor flaws in its
desi gn or operation.

3 Cf. Geen v. County Sch. Bd., 391 U S. 430, 439 (1968)
(“Moreover, whatever plan is adopted will require evaluation in
practice, and the court should retain jurisdiction until it is
clear that state-inposed segregati on has been conpletely
renoved. ”).
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during the summer session.” In ordering inplenentation of this
plan, the district court tacitly approved the elimnation of

nmost, perhaps even all, of the remedial courses that had been
offered by all the universities at issue here, nost notably by
the HBIs. This is a troubling decision, inplicating the reforned
policies for regular adm ssion as well as the spring screening
and summer renedial program On the one hand, there was evidence
to indicate that an intensive, structured program of renedi al
instruction during the sunmer nonths prior to a student’s
imersion in the coll ege experience may actually be nore
effective at preparing students for college than a nore diffused
program of renedial instruction throughout the academ c year. On
the other hand, the district court appeared to base its decision
not to consolidate Mssissippi Valley State University with Delta
State University, at least in part, on the significant percentage
of students enrolled in renedial, or devel opnental, education at

M ssissippi Valley and on Mssissippi Valley’'s role as “a
significant nurturer of underprepared blacks,” id. at 1492, a
role that the district court apparently did not want to see
elimnated.®* Further, it is not clear to what extent the
operative predictive data assunes the existence of renedial
programs insofar as it is based on historical achievenent. It is

clear that the predictive data relied upon by the State in

% W find it significant that the presidents of
M ssissippi’s HBIs testified that the existing renedial prograns
at the HBIs are essential to neet the needs of the students they
serve and at | east one questioned whet her the summer renedi al
program woul d adequately replace them
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support of its argunent that its proposed adm ssions standards
were “quite noderate” indicate that students who are admtted
with the mninmumqualifications required under the new standards
are not predicted to achieve a C average during their first year
at at least three of the HWs. This suggests, as defendants note
intheir brief and indicated at oral argunent before this court,
that many students who are admtted under the refornmed standards
w Il need “substantial educational assistance,” possibly
i ncludi ng renmedi al courses.* Renedial courses may be an
i nportant part of the adm ssions policy at any school in which a
significant nunber of students are not predicted to achieve a C
average during their first year.

Plaintiffs did not challenge the State’'s existing
remedi ation policies as traceable to the de jure era. There was
therefore no requirenent, under Fordice, for reformation of those
policies as such. However, the Board’ s proposed adm ssi ons
standards (Bd. R-202) treated the adoption of the sunmer program
and the elimnation of the existing renedial courses as
conponents of its adm ssions standards, and the district court,
in ordering the inplenentation of the Board s proposal,
effectively did the sane. The principle that apparently

underlies the Board’s adm ssions policy (and, therefore, the

40 There may be a distinction between students who qualify
for regular adm ssion but who are also in need of renedial
educati on and students who do not so qualify. The total
i mrer si on aspect of the sumrer program nmay be inportant for the
|atter group but unnecessarily burdensone for the fornmer group.
I n suggesting these considerations, we intimate no view as to
their ultimate nerit.
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district court’s decision) is that, in the case of any applicant,
what can and cannot be acconplished with reasonabl e renedi ati on
is a key elenment of the adm ssions decision. Cearly, this
principle is educationally sound. But the court’s action in
elimnating the existing renedial courses can legitinmately be
chal l enged by plaintiffs as an inappropriate feature of the
court’s adm ssions renedy. W have recognized that there are
sone tensions in the district court’s findings in this regard.
In the light of these tensions and the absence of specific
consideration of the justification for, or reasonabl eness of,
elimnating these unchal |l enged courses, we are sufficiently
concerned about the district court’s exercise of its discretion
inthis regard to direct the court on remand to reconsider its
decision to elimnate these courses. On remand, the district
court should determne if renedial courses are needed to help
ensure that students admtted under the new adm ssions criteria
have a realistic chance of achieving acadeni ¢ success.*
iv. Timng

The United States argues that it may take several years for
the sumer programto be thoroughly inplenented, tested, and
eval uated and argues that during the interim an adm ssions

policy that mnim zes any reduction in the nunber of bl ack

41 The deci sion whether to take nore evidence on the
advisability of reinstating any or all of these courses, either
as previously offered or as nodified to operate in conjunction
wth the summer renedial program is left to the district court.
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students eligible for regular adm ssion should be installed.*

We reject this argunent. The summer program has sufficient

prom se, on the present state of the record, to allowit “to

prove itself in operation,” Geen v. County Sch. Bd., 391 U S

430, 440-41 (1968), should the district court decide to continue
on that path. There is no reason why, however, reconsideration
of the district court’s decision to elimnate the existing
remedi al courses cannot be done pronptly. W intimte no view on
t he outconme of that reconsideration

d. Concl usi ons regardi ng under graduat e adni ssi ons
st andar ds

Except as set forth below, we affirm paragraph 2 of the
remedi al decree, which reads in relevant part as follows: “The
1995 adm ssions standards as proposed by the Board for first-tine
freshnen, effective for the academ c year [1996-97], shall be
i npl emented at all universities.” Ayers Il, 879 F. Supp. at
1494. W do not affirm paragraph 2 insofar as it elimnates the
remedi al courses previously offered at each of the eight
universities. W remand this latter issue for reconsideration in
the light of this opinion. W understand the district court’s
continuing jurisdiction to enconpass the evaluation of the

ef fectiveness of the spring screening and sumrer renedi al

42 The United States nmakes a simlar argunent with respect
to the tinme that it will take to inplenent changes at the
comunity colleges. W think that the renedi al decree adopted by
the district court adequately addresses the community colleges to
the extent they can be addressed in this case. The fact that
i npl ementation of this aspect of the renedial decree will take
time does not require installation of an interimadm ssions

policy.
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program as a conponent of the adm ssions system in achieving
its intended objectives of identifying and admtting those
students who are capable, with reasonabl e renedi ation, of doing
coll ege |l evel work but who fail to qualify for regular adm ssion.
Should the district court ultimately conclude that this program
(as it may be nodified) is unable to any significant degree to
achieve its objectives, then the court will need to identify and
i npl emrent anot her nethod for achi eving those objectives.

3. Schol arshi p Policies

a. District court ruling

While the district court found that undergraduate adm ssions
policies in general are vestiges of de jure segregation that
continue to have segregative effects, it found that schol arship
policies in particular are not. On remand, plaintiffs challenged
the use of ACT cutoff scores for the award of undergraduate
academ c schol arships at the HWN's, as well as the use of ACT
cutoff scores and alumi connection in the award of nonresident

fee waivers for out-of-state admttees.* Unlike nost other

43 The nonresident fee waivers for children of nonresident
alummi are referred to in the record also as “al umi
schol arships.” Qur use of the term “schol arshi ps” enconpasses
academ c schol arshi ps as well as nonresident fee waivers, but we
use the term “nonresident fee waiver” when referring solely to
this type of award

We note that M ssissippi University for Wonen offers certain
schol arshi ps to resident and nonresident children of MJWal umi
that require a m nimum ACT score of 21 for eligibility. These
schol arshi ps are distinct fromthe nonresident fee waivers, but
plaintiffs challenge the use of the ACT cutoff score and the
al umi connection in determning eligibility for these
schol arshi ps as wel |.
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forms of financial aid, the schol arships challenged by plaintiffs
are generally awarded on the basis of academ c achi evenent, not
financial need, and do not require repaynent by the recipient.
The district court found a significant disparity in the
percent age of nonresident fee waivers awarded by race in any
given year. 1d. at 1433. The evidence indicated simlar
disparities in the award of academ c schol arships. The district
court concl uded, however, that
[t] he Board’'s policy of allow ng [nonresident fee

wai vers] to be based on ACT cutoffs and the use of ACT

cutoff scores as the sole criterion for the receipt of

academ ¢ schol arshi p noni es has not been proven to have

i nkage with the de jure system and there is no

evi dence that these practices currently foster

separation of the races such as influencing student

choice. Therefore, reformation of these policies

cannot be ordered consistent with the | aw of the case,

absent evidence of discrimnatory purpose of which the

court finds none. The use of ACT scores in awarding

schol arships is w despread throughout the United States

and generally viewed as educationally sound.
ld. at 1434-35 (footnote omtted). The district court did not
make a specific finding wwth regard to the traceability of the
al umi connection requirenent for nonresident fee waivers. The
remedi al decree does not order alteration of any of the
chal | enged schol arship policies.

b. Argunents on appeal

Plaintiffs argue that the district court clearly erred in
finding that the use of ACT cutoffs in the award of academ c
schol arshi ps and nonresident fee waivers at the HWN's is not
traceable to the dual system and does not have segregative

effects. Although the district court’s findings and concl usi ons
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W th respect to academ c¢ schol arshi ps focus specifically on
policies that establish an ACT cutoff score as the sole criterion
for award, plaintiffs’ challenge enconpasses all instances in
which the HN's require a m ni mum ACT score for schol arship
eligibility.* Accordingly, plaintiffs have identified on appeal
nunmer ous schol arshi ps at various HNs that are available only to
students with certain mninum ACT scores. Plaintiffs contend
that the use of ACT cutoff scores for scholarship eligibility is
traceable to the de jure system because under that system ACT
cutoff scores were inplenented for the purpose of excluding black
students fromthe HWs. The segregative effects of this
practice, plaintiffs argue, are evident in the racial disparity
in schol arship awards. Because bl ack students receive only a
very small proportion of such schol arships, yet are nore likely
than white students to be in need of financial aid, the policy
effectively reduces the nunber of black students able to attend

the HWs. Moreover, plaintiffs argue that the record does not

44 1n the Pretrial Oder, private plaintiffs listed as a
chal | enged remmant “[t]he policy of using ACT cutoff scores in
sel ecting persons to receive particular scholarships at the
undergraduate |level at each HW.” The United States simlarly
identified this alleged remmant as “[t]he practice of using the
ACT in selecting persons to receive scholarships at the
under graduate |evel.”

Significantly, plaintiffs do not chall enge any of the
schol arship policies at the HBIs and no party argues on appeal
that such policies either are traceable to the de jure system or
have present segregative effects. Accordingly, we express no
opi ni on on the scholarship policies at the HBIs or their
relevance in reformng scholarship policies to elimnate present
segregative effects. |In fashioning the nost appropriate renedy,
however, the district court may find it relevant to consider al
schol arshi p policies.

41



support the district court’s finding that the use of ACT cutoff
scores in the award of schol arships is w despread.

Plaintiffs also contend that the district court erred in
uphol ding the practice of limting nonresident fee waivers to
children of an institution’s alumi. Plaintiffs maintain that
the al umi connection requirenent is traceable to the de jure
systemin that parents of today’'s students were systematically
excluded fromthe HWs under the de jure system

C. Anal ysi s

Although it is clear fromthe record that undergraduate
schol arship policies were litigated on remand, the district court
made virtually no fact findings with regard to specific policy
criteria or operation. The parties’ original briefing of this
i ssue on appeal was also scant.? In response to our request for
suppl enental briefing, plaintiffs provided a summary of the
chal | enged policies along with the racial breakdown of their
distribution for the 1992-93 year (and in one instance, for the
1991-92 year). Defendants have not contested the accuracy of
this summary, which is drawn from defendants’ answers to
interrogatories and from other evidence introduced by defendants.
We therefore accept plaintiffs’ factual sunmary. According to
that summary, the scholarships alleged to be traceable to de jure

segregation and to have present discrimnatory effects are as

4  To ensure that we were apprised of all argunments and
rel evant evi dence on appeal, we requested, and the parties
suppl i ed, supplenental briefing on the issue of undergraduate
schol ar shi ps.
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foll ows:

DELTA STATE UNIVERSITY First-tinme freshman enrol |l ment 1992-93: 21% bl ack
Schol ar ship M ni mum Nurmber of Recipients | Dollars Received
Name*® ACT
Score Bl ack | White | Total Bl ack Wi te Tot al
Dean’ s and 26 2 160 162 $1, 375 $131, 175 $132, 550
Presi denti al
1% bl ack 1% bl ack
M SSI SSI PPI STATE UNI VERSITY First-tinme freshman enrol | nent 1992-93: 16% bl ack
Schol ar shi p M ni mum Nurmber of Recipients | Dollars Received
Nanme ACT
Score Bl ack | White | Total Bl ack Wi te Tot al
Entering 31 1 294 299 $2, 000 $546, 000 $555, 000
Freshman ACT
8, 000
Sharp Forestry | 31 0 3 3 0 7, 500 7, 500
Entering 29 5 454 468 16, 250 596, 836 626, 836
Freshman ACT
5,000 and
Schillig
Ransey & 28 0 41 41 0 115, 500 115, 500
El ai ne O Neal
and Heari n-
Hess
Entering 28 5 248 267 7,944 239, 444 261, 388
Freshnen ACT
4,000, South
Central Bell,
and Jesse &
Lillian Tins
Leader shi p 20 8 71 80 3, 600 34, 450 38, 550
John C. 24 1 6 8 1, 000 6, 000 8, 000
St enni s
Al umi 21 N A N A N A N A N A N A
TOTAL 20 1117 1166 $30, 794 $1, 545, 730 $1,612,774
2% bl ack 2% bl ack M SSI SSI PPI
UNI VERSI TY
FOR WOVEN
% Plaintiffs advise in their brief that in sonme instances
data for nore than one scholarship with the sane ACT cutoff score

has been grouped.

This reflects the way defendants provided
schol arship data in response to interrogatories.
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First-time freshman enrol | nent 1992-93: 21% bl ack

Schol ar shi p M ni mum Nurmber of Recipients | Dollars Received
Nanme ACT

Score Bl ack | White | Total Bl ack Wi te Tot al
Centennial and | 28 0 26 26 $0 $142, 464 $142, 464
Eudora Welty
Regi onal 21 2 68 70 1, 200 74,400 75, 600
Al umi 21 2 50 52 600 32, 540 33, 140
Acadeni c 21 10 208 218 3,402 111, 500 114, 902
Val edi ctori an 21 0 6 6 0 7,075 7,075
Sal utat ori an 21 0 6 6 0 4,125 4,125
TOTAL 14 364 378 $5, 202 $372,104 $377, 306

4% bl ack 1% bl ack

First-time freshman enrol | nent 1991-92: N A
Schol ar shi p M ni mum Nurmber of Recipients | Dollars Received
Nanme ACT

Score Bl ack | White | Total Bl ack Wi te Tot al
Speci al 21 34 154 188 | $40, 820 $139, 163 $179, 983
Condi tions
Acadeni c 25 0 79 79 0 130, 425 130, 425
TOTAL 34 233 267 | $40, 820 $269, 588 $310, 408

13% bl ack 13% bl ack

UNIVERSITY OF MSSISSIPPI  First-tinme freshman enroll nent 1992-93: 7% bl ack
Schol ar shi p M ni mum Nurmber of Recipients | Dollars Received
Nanme ACT

Score Bl ack | White | Total Bl ack Wi te Tot al
Chi l dren of 21 1 305 307 $1, 960 $529, 512 $533, 432
Nonr esi dent
Al umi
Chi l dren of 18 10 106 118 14, 092 88, 540 104, 196
Faculty &
St af f Post -
1977
Chi l dren of 19 10 104 116 19, 780 195, 263 215, 783
Faculty &
Staff Pre-
1977-78
Acadeni c 28 6 683 701 14, 130 1, 608, 555 1, 641, 805
Acadeni c 30 2 27 29 9, 500 105, 000 114, 500
Acadeni c 22 9 240 253 11, 350 244, 467 258, 642
Speci al 22 6 130 140 6, 810 211, 550 224, 240
Condi ti ons
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TOTAL

44

1595

1664

$77, 622

$2, 982, 887

$3, 092, 598

3% bl ack

3% bl ack

UNI VERSI TY OF SOUTHERN M SSI SSI PPI

First-time freshman enrol | nent 1992-93: 27% bl acH

Schol ar shi p M ni mum Nurmber of Recipients | Dollars Received
Nanme ACT

Score Bl ack | White | Total Bl ack Wi te Tot al
Pr esi denti al , 29 0 36 36 $0 $194, 043 $194, 043
Schilli g-
Baird, Pull ey,
Pul | ey, and
Gough
Academ ¢ 28 7 352 371 8, 375 773, 490 816, 860
Excel | ence
Regi onal 25 0 43 47 0 72,914 79,774
Al umi 21 1 143 146 1, 960 230, 333 236, 213
TOTAL 8 574 600 | $10, 335 $1, 270, 780 $1, 326, 890

1% bl ack 1% bl ack

The district court found that basing scholarship eligibility

on ACT cutoff scores

not have current segregative effects.

is not traceable to the dual

system and does

W agree with the

principle articulated by the district court that use of an ACT

cut of f

particul ar

whet her as a conponent of the policy chall enged,

traceable to prior de jure segregation.”

at 1434.

conclude that the district court erred in arriving at

is not unl awf ul

in

al |

ci rcunst ances.

In light of the facts set out above,

“Rat her,

its

use in any circunstance nmust be exam ned to consi der

the sane iIs
Ayers |1, 879 F. Supp.
however, we

its

findings regarding traceability and segregative effects. ¥

The district court may have applied an erroneous view of

47 Qur conclusion in this regard applies to the use of ACT

cutoffs

in all

chal | enged schol ar shi ps.
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traceability. As defendants point out in their suppl enental
letter brief, a traceable policy is one “rooted in” the prior

dual system See Fordice, 505 U S. at 730 n.4, 732 n.6, 743. It

is only “surviving aspects” of de jure segregation that a state
need renedy. See id. at 733. That is not to say, however, that
a challenged policy as it exists today nust have been in effect
during the de jure period in order to be constitutionally

probl ematic. The undergraduate adm ssions criteria that the
district court found to be traceable, for instance, had been

nodi fied several tinmes since the de jure era but nonethel ess were
found to be rooted in the prior system Simlarly, the Suprene
Court found M ssissippi’s schenme of institutional m ssion
classifications to be traceable to de jure segregati on even
though it was not put in place until several years after
termnation of official segregation. See id. at 732-33, 739-41.
The Court noted that “[t]he institutional m ssion designations
adopted in 1981 have as their antecedents the policies enacted to
perpetuate racial separation during the de jure segregated

regine.” Id. at 739. In United States v. Louisiana, this court

inplicitly recognized that Louisiana’s open adm ssions policy
could be traceable to that state’s prior de jure systemdespite
its adoption only after de jure segregation had ended. See 9
F.3d at 1167. Because the district court had not addressed the
policy’'s traceability, we left the issue open for resolution on
remand. |d.

In this case, plaintiffs concede that the record does not
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contain evidence directly linking the use of ACT cutoffs for
schol arshi p purposes with any tine prior to 1980. Such evidence
apparently was not devel oped because plaintiffs concluded, in our
view correctly, that the discrimnatory use of ACT cutoffs to
excl ude bl ack students fromthe HWs during the de jure period
establishes traceability with respect to all current practices
that limt black student access to the HWs by setting ACT cutoff
scores at a level that disproportionately favors white students.
Def endants contend that plaintiffs have failed to prove
traceability because they have not produced evi dence establishing
that the practice of using ACT cutoffs in the award of

schol arships was initiated either “(i) during de jure
segregation, (ii) as an integral conponent of de jure
segregation, (iii) to continue, perpetuate, or further
segregation, or (iv) because of sone intentionally segregative
policy which fornerly existed.”*® This argunent m sses the mark
First, to the extent defendants suggest it is |acking, evidence
of discrimnatory purpose is required to establish a
constitutional violation only for present policies that are not
traceable to the prior system discrimnatory purpose is not an
el emrent of traceability itself. Fordice, 505 U S. at 733 n.8.
Second, this argunent ignores the relationship between

schol arshi p awards and grants of adm ssion, an el enent m ssing

48 Upon notion of plaintiffs, the district court placed the
burden of proving traceability on plaintiffs. No party appeal s
the allocation of burdens of proof. For purposes of this appeal,
we assunme w thout deciding that the district court did not err in
this respect.
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fromthe district court’s analysis as well.

Schol arshi p deci sions are not wholly independent of
adm ssions in the way that nost financial aid determ nations are.
| ndeed, the record indicates that at University of M ssissippi,
Delta State University, and M ssissippi University for Whnen, the
application for adm ssion also constitutes the application for
schol arships. It is because scholarships are intended to reward
exenpl ary academ ¢ achi evenent, as defendants point out, that
schol arship decision criteria overlap nore with those for
adm ssion than for financial aid. By their nature, schol arships
are designed to attract outstanding students to the awarding
institution; that schol arshi ps need not be repaid is a powerful
i ncentive for students to both pursue and accept them As a
conponent of adm ssions, scholarship policies further the process
that ultimately culmnates in matriculation. |In finding that the
use of ACT cutoffs in the scholarship context is not traceable to
the de jure system the district court may have di stingui shed
schol arships too strictly from adm ssions, although its opinion,
whi ch addresses schol arshi ps as a conponent of adm ssions,

suggests otherwi se. See Ayers Il, 879 F. Supp. at 1424, 1431-35.

As presented by plaintiffs, the chall enged schol arshi ps
requi re students to achieve a certain m nimum ACT score to be
eligible for the award. Accordingly, a student who has not
achi eved the requisite ACT score will not be considered,
regardl ess of how i npressive his or her grades or other academc

achi evenents mght be. This is “constitutionally problematic”
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for the sane reason the Suprene Court found the use of the ACT in

adm ssions to be so. See Fordice, 505 U S. at 736 (“Another
constitutionally problematic aspect of the State’s use of the ACT
test scores is its policy of denying automatic adm ssion if an
applicant fails to earn the m ni mum ACT score specified for the
particular institution, wthout also resorting to the applicant’s
hi gh school grades as an additional factor in predicting college
performance.”). Just as there may be students who could do

coll ege |l evel work yet m ght be precluded fromenrolling in an
institution that maintains ACT cutoffs in adm ssions, there may
be students who have outstandi ng academ c achi evenent that nerits
recognition apart fromtheir ACT scores.

It bears enphasis that the use of ACT cutoffs in the award
of schol arshi ps rai ses constitutional suspicion only because of
the history of de jure segregation in Mssissippi. The practice
of rewardi ng academ c achi evenent as determ ned by standardi zed
test scores, even where it results in significant racial
disparities in receipt of awards, is not per se unconstitutional.
Use of ACT cutoffs does not take place on a clean slate in
M ssi ssi ppi, however. The alleged practice of basing schol arship
eligibility on m nimum ACT scores flows fromearlier
discrimnatory use of ACT cutoffs and therefore triggers further
constitutional inquiry, under Fordice, into whether it continues
to have segregative effects.

The use of ACT cutoff scores in the award of schol arships

restricts black students’ access to the HWs in much the sane way
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that the use of ACT cutoff scores in a systemof differential

adm ssions standards was found to restrict access. The district
court findings and other evidence indicate that scholarships with
ACT cutoff scores are disproportionately awarded to white

students. See Ayers Il, 879 F. Supp. at 1433. |In addition, the

district court found that black applicants to M ssissippi’s
universities are nore likely to need financial aid than white
applicants. |1d. at 1433-34 n.28. To the extent that
academ cal |y acconplished bl ack students are unable to achieve
ACT scores that would qualify them for scholarships at the HWs,
they are discouraged fromboth applying to and matricul ating at
these institutions.* Wile the potential segregative effect of
the use of ACT cutoffs in determning scholarship eligibility is
per haps sonewhat | ess pronounced than that of the use of ACT
cutoffs in adm ssions, the evidence neverthel ess indicates that
such potential does exist.

The fact that sonme HWs offer schol arships specifically for
bl ack applicants does not, as the State argues, alter this
conclusion. The evidence suggests that such schol arshi ps
represent an extrenely limted proportion of avail abl e
schol arship nonies, and in nost instances fall significantly
short of the anpbunt of aid offered through generally avail able
schol arships. The availability of a small nunber of mnority

schol arshi ps at the HW's does not automatically neutralize the

4  The district court found that black students continue to
be significantly underrepresented at nost of the HWs. Ayers 11
879 F. Supp. at 1469.
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ongoi ng discrimnatory effects of current schol arship policies
rooted in the de jure past.

There is evidence in the record to indicate that the use of
ACT cutoffs in the award of schol arshi ps can be practicably
el imnated consistent wth sound educational practices. O
course, as we noted with respect to undergraduate adm ssions
policies, we do not hold that reliance on ACT scores for
schol arshi p purposes nust be eradicated entirely. W leave to
the district court on remand factfinding with regard to the
practicability of reform ng current policies consistent with
sound educati onal practices.

Plaintiffs also argue that the district court erred in
failing to find that basing eligibility for nonresident fee
wai vers (and, in the case of M ssissippi University for Wnen,
certain scholarships for children of resident and nonresi dent
alumi) on relationship to alumi of Mssissippi’s HNs is
traceable to the de jure system and has present segregative
effects. W agree that this practice, which the district court
found to result in the disproportionate award of such
schol arships to white students, has present segregative effects.
We are not persuaded, however, that traceability has been
established on this record.®® Plaintiffs’ argunment rests upon

t he exclusion of blacks fromthe HWs during the de jure period.

50 Qur conclusion in this regard applies to the alumi
connection requirenent in the chall enged schol arshi ps offered by
M ssi ssippi University for Wonen as well as that in the
nonr esi dent fee waivers.
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This fact, without nore, does not establish the traceability of
the alumi elenent of the present nonresident fee waivers. In
effect, plaintiffs seek relief for “present discrimnatory

ef fects wi thout addressing whether such consequences flow from
policies rooted in the prior system” Fordice, 505 U S at 730
n.4. The Suprene Court has rejected this position. 1d.
Plaintiffs note in their briefs that this court struck down, as
unlawful Iy discrimnating agai nst black applicants to M ssi ssipp
uni versities, a requirenent established by the Board shortly

after the decision in Brown v. Board of Education, 347 U.S. 483

(1954), that each applicant for adm ssion furnish letters or
certificates fromalumi attesting to the good noral character of

the applicant. See Meredith v. Fair, 305 F.2d 343, 351 (5th

Cr.), cert. denied, 371 U S. 828 (1962). In our view (assum ng

that plaintiffs intend this as an alternative basis for
traceability), on this record the alumi certificate requirenent
for adm ssion has no connection, historical or otherwise, with
the nonresident fee waivers presently awarded to the children of
nonresi dent alumi except for the fact that both involve sone
“al ummi connection.” Any such argunent urges us to a |level of
generality that is beyond the traceability contenpl ated by
For di ce.

d. Concl usi ons regardi ng schol arship policies

We reverse the district court’s finding that the use of ACT
cutoff scores as a criterion for the award of schol arships at the

HWs is not traceable to the de jure system and does not
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currently foster segregation. W remand for determ nation of the
practicability and educati onal soundness of reformng this aspect
of the undergraduate scholarship policies at the HNs and the

i npl ementation, if necessary, of appropriate renedial relief.

B. Enhancenent of Historically Black Institutions

1. Background Facts

Plaintiffs contend that several policies related to funding
and prograns at the HBIs are remmants of the de jure systemthat
must be renedied by relief nore expansive than that ordered by
the district court. Plaintiffs’ argunents in this regard
enconpass four interrelated areas: new academ c prograns, |and
grant prograns, program duplication, and funding. According to
plaintiffs, these aspects of higher education affect student
choice, and existing policies nust be renedied in order to enable
the HBIs to attract students of all races.>®!

In addition, private plaintiffs appear to advocate
enhancenent of the HBIs in order to rectify the detrinental
effects of past de jure segregation, without regard to present
policies and practices. This position is at odds with standards
established in Fordice. The Suprene Court expressly rejected the
proposition that the State’s duty to dismantle its prior de jure

systemrequires elimnation of all continuing discrimnatory

5t The district court found that “[b]lacks are now
attending the HWs as a group in statistical parity with their
representation in the qualified pool.” Ayers Il, 879 F. Supp. at
1486.
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effects: “To the extent we understand private petitioners to
urge us to focus on present discrimnatory effects w thout
addr essi ng whet her such consequences flow from policies rooted in
the prior system we reject this position.” Fordice, 505 U S at
730 n.4. Likew se,

[I]f we understand private petitioners to press us

to order the upgrading of Jackson State, Alcorn State,

and M ssissippi Valley State solely so that they nay be

publicly financed, exclusively black enclaves by

private choice, we reject that request. The State

provides these facilities for all its citizens and it

has not net its burden under Brown to take affirmative

steps to dismantle its prior de jure systemwhen it

per petuates a separate, but ‘nore equal’ one.

ld. at 743.

The appropriate inquiry under Fordice, then, is whether
changes in resource allocation are necessary to dismantle fully
present policies and practices rooted in the prior systemthat
serve to maintain the racial identifiability of the universities
and that can practicably be elimnated w thout eroding sound
educational policies. See id. Current policies and practices
(as distinguished fromlingering disparities in institutional
devel opnent per se) inplicate the Fourteenth Amendnent only
insofar as they are traceable to the prior systemand continue to
have segregative effects, either by influencing student choice or

ot herw se.

2. New Acadeni c Prodr ans

a. District court ruling

The programmati c expansi ons of Jackson State and Al corn

State ordered by the district court respond to its findings
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concerning deliberate efforts by the State of M ssissippi to
restrict the educational opportunities of its black citizens, as
well as the traceability of current m ssion assignnents to these

hi storical antecedents. See Ayers |1, 879 F. Supp. at 1437-41,

1477, 1483-86. As the district court found, after establishnment
of Alcorn State in 1871 and continuing through roughly the first
hal f of this century, the prevailing notion concerning the
educati on of blacks was that blacks could benefit only from
agricultural or nmechanical training, rather than a |i beral
education as provided to whites. |d. at 1437-38. Alcorn State
was originally designated as an agricultural college for

M ssi ssippi’s black youth, and Jackson State and M ssi ssipp
Valley State, founded in 1940 and 1950, respectively, were
established primarily to train black teachers. Ayers |, 674 F.
Supp. at 1527-28. During the years 1945 through 1970, when both
the HWs and the HBIs experienced considerable growth in
enrol Il ment, the bulk of the State’ s higher education resources,
particularly progranmmatic allocations, went to University of

M ssi ssippi, University of Southern M ssissippi, and M ssi ssipp
State University, the three | eading white universities. Ayers
I, 879 F. Supp. at 1439.

The district court found that the m ssion designations
adopted by the Board in 1981 -- and in place throughout both the
1987 and 1994 trials -- effectively fixed the scope of
programmatic offerings that were in place at each university

during the de jure period. 1d. at 1438-39. The Board desi gnated
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University of M ssissippi, University of Southern M ssissippi,
and M ssissippi State University “conprehensive” universities,
thereby indicating that these institutions would continue to
offer a greater nunber and a higher |evel of degree prograns than
all other institutions. Based on its location in the city of
Jackson, Jackson State was designated an “urban” university with
the m ssion of serving the urban conmmunity. The Board desi gnated
Alcorn State, Delta State, M ssissippi University for Wnen, and
M ssissippi Valley State “regional” universities, signifying a
programmatic range limted to undergraduate instruction. [d. at
1438.

In Fordice, the Suprene Court found that

when conbined with the differential adm ssion practices

and unnecessary programduplication, it is |likely that

the m ssion designations interfere with student choice

and tend to perpetuate the segregated system On

remand, the court should inquire whether it would be

practi cabl e and consistent with sound educati onal

practices to elimnate any such discrimnatory effects

of the State’'s present policy of m ssion assignnents.
505 U.S. at 741. The district court indeed found that
“Iplolicies and practices governing the m ssions of the
institutions of higher learning are traceable to de jure
segregation and continue to foster separation of the races.”
Avers |1, 879 F. Supp. at 1477. The renedi al decree, however,

does not order any alteration of the m ssion designations. See

id. at 1483.°2 No party appeals retention of the m ssion

52 The Board apparently has upgraded the m ssion of Jackson

State to an “enhanced” urban designation. Ayers Il, 879 F. Supp.
at 1483.
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desi gnati ons per se.

The renedi al decree does order sone augnentation of the
prograns offered at Jackson State and Alcorn State.> The
district court found that the policies and practices of de jure
segregation i npeded the devel opnent of both universities. 1d. at
1466, 1484. At Jackson State, the court found that the dearth of
pr of essi onal prograns hindered potential other-race enroll nent at
the main canpus. |1d. at 1485. Although the court found that the
record supported neither the educational soundness of
transferring prograns to Jackson State nor the desegregative
potential of institutional affiliation with the University of
M ssi ssi ppi Medical Center, it found that the addition of other
uni que, high demand prograns did have potential to desegregate
the institution. See id. at 1485-86. The district court
accordingly ordered inplenentation at Jackson State of prograns
in allied health, social work (Ph.D), urban planning
(Masters/ Ph.D), and business (DBA).% |d. at 1494. |In addition
the renedi al decree directs the Board to undertake an
institutional study

Wi th the express purpose of determ ning the nature and

direction of those prograns slated to be inpl enented,

as well as further progranmatic expansion at JSU, to

best achi eve the urban enphasis of its m ssion.
Included in this study will be an evaluation of the

53 The renedi al decree orders the State to provide the
funding for all neasures ordered by the decree. Ayers IIl, 879 F
Supp. at 1496.

54 The doctoral programin business is to be inplenmented at
Jackson State “when existing business prograns are accredited.”
Ayers |1, 879 F. Supp. at 1494.
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feasibility and educati onal soundness of establishing

an engi neering school, a public |law school, and a five-

year pharmacy program under the direction and control

of JSU.

ld. at 1495.

Wth respect to Alcorn State, the district court found that
certain proposed programmti c enhancenents prom sed realistically
to increase other-race presence and were educationally sound.
Accordingly, the district court ordered inplenentation of an MBA
program at Al corn’s Natchez Center, to be funded specially by the
State along with related capital inprovenents. The court also
ordered the State to provide the Small Farm Devel opnent Center at
Al corn with annual research and extension funds to match sim| ar
federal funds appropriated to Alcorn, up to an aggregate of $4
mllion each year.% 1d. at 1495.

The district court did not order any programmatic
enhancenents at M ssissippi Valley State. Although the court
found that M ssissippi Valley State’s proximty to Delta State
tended to perpetuate segregation,® it stated that

[o]n the record . . . the court cannot find that

institutional enhancenment of MWSU will elimnate the

vesti ges of segregation that have contributed to MVSU s

status as essentially a one-race institution. Evidence

does not persuade the court that nerely addi ng prograns

and increasing budgets will desegregate a HBI. That is
not to say, however, that changes nade over tine at the

% The Small Farm Devel opnment Center falls within the | and
grant function of Alcorn State. Wile we note this conponent of
the renedi al decree here, we discuss the court’s ruling with
respect to |land grant prograns separately bel ow

6 The district court’s findings with respect to the
segregative effects of proximate and nonproxi mate institutions
are set forth in our discussion of programduplication infra.
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uni versity consistent with its mssion as a

baccal aureate institution cannot pronote diversity at
the canpus. The court cannot find that institutional

or programmatic enhancenent of MVSU is justified as
educationally sound for desegregation purposes based on
this record.

ld. at 1491. The court al so found, however, that while

there is evidence to suggest that transferring prograns
to MSU nay not be educationally sound, there is

I i kew se evidence that neasures can be taken which,
over tinme, offer a potential of desegregating MSU. As
one of the State’s own wi tnesses testified, evidence
suggests that HBIs in other formally de jure segregated
states have been successful in integrating their
student bodies through a variety of approaches and
neasur es.

ld. The sole portion of the renedial decree that pertains
specifically to Mssissippi Valley State is the follow ng section
concerning the proposed nerger with Delta State:
12. If, after further study of any avail able

educationally sound alternatives, the Board determ nes

t hat desegregation in the M ssissippi Delta can be

attained only through its DSU MVSU consol i dati on

proposal and that abandoni ng the financial investnent

presently in place at the [ MWSU canpus and

constructing replacenent facilities at the [DSU canpus

present a practical course of action, it shal

substantiate that conclusion no later than July 1, 1996

to the Monitoring Commttee.
ld. at 1495.

Finally, the district court determ ned that practices
concerning accreditation of academ c prograns at the HBIs did not
warrant renedial relief.® The court found that while none of

the HBIs was accredited as of 1961, each has now attai ned

% Private plaintiffs and the United States chall enged
“[t]he practice of failing to take the necessary steps (including
the provision[] of required facilities) to secure the
accreditation of prograns at the HBIs.” Ayers Il, 879 F. Supp.
at 1497, 1501.
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accreditation and “[s]ince 1980, wth the possible exception of
JSU, the overall percentage of prograns accredited at al

uni versities has increased substantially.” 1d. at 1441. The
court found that the State’s “inattentiveness” to the HBIs during
the de jure period with regard to program and institutional
accreditation negatively affected institutional prestige, but
that “there is no evidence that the State’s previous failings in
this regard persist into the present day.” |d. at 1445. The
court stated that little evidence had been presented on the
present status of the accreditation issue. 1d.

b. Argunents on appeal

Plaintiffs argue that the district court erred as a matter
of law by failing to order any new prograns at M ssissippi Valley
State and only two new prograns at Alcorn State. Wile
plaintiffs do not challenge the district court’s rejection of the
Board’'s proposal to nerge M ssissippi Valley State and Delta
State, they contend that the record does not support the court’s
concl usion that progranmmatic enhancenent of M ssissippi Valley
State will not help to desegregate the Delta. Plaintiffs argue
Wth respect to Alcorn State that further relief is warranted
given the Natchez | ocation of the MBA program which plaintiffs
contend will not help to desegregate the main canpus,® and the
State’s prior commtnent to funding the Small Farm Devel opnent

Center. The United States specifically asks this court to renmand

58 The Natchez Center is |located approxinmately 40 mles
fromAlcorn’s main canpus. Ayers |, 674 F. Supp. at 1542.

60



Wth instructions to order the Board to study and report to the
Monitoring Commttee on actions that could be taken to enabl e

M ssissippi Valley State and Alcorn State to attract students of
all races, including inprovenent of existing prograns and the
addi ti on of unique, high demand prograns.®® Plaintiffs do not
appeal the district court’s order as it pertains to progranmatic
enhancenent of Jackson State.

Private plaintiffs also argue that the district court
clearly erred in finding that problenms wth accreditation of
prograns at the HBIs do not persist to the present.

Def endants contend that the traceability of m ssion
assi gnnents does not warrant institutional enhancenent of the
HBl s beyond that ordered by the district court, and that the
record does not support general enhancenent of these institutions
as a desegregation tool.

C. Anal ysi s

The i ssue of programmatic enhancenent directly inplicates
policies governing institutional m ssions, which the district
court found to be traceable to the de jure systemand to have

current segregative effects. Fordice mandates that the State

% The United States in its brief argues that the district
court should have ordered additional funding at the HBIs to,
anong ot her things, “inprove the quality of existing prograns.”
US Br. at 44. Except for specific issues (such as, for
exanpl e, program accreditation and faculty salaries) that we have
addressed el sewhere in this opinion, the general issue of program
quality is not briefed and we therefore do not address it.

60 The parties’ argunents concerning the |land grant
progranms in particular are discussed in Part 111.B.3 infra.
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el imnate such vestiges of the prior systemto the extent
practicable and consistent with sound educati onal practices.
This is a substantial burden; accordingly, to the extent that the
record indicates that the State could practicably take steps to
desegregate that do not run afoul of sound educational practices,
the State has a duty to do so and the renedi al decree should so
reflect.

Qur review of the record | eads us to conclude that the
district court’s finding that “nerely addi ng prograns and
i ncreasi ng budgets” is not likely to desegregate an HBI, Ayers
I, 879 F. Supp. at 1491, is supported by the evidence and is not
clearly erroneous. There was testinony that the Louisiana
experience with inplenentation of a consent decree to desegregate
public institutions of higher education was not successful in
attracting white students to historically black universities,
despite investment of over $75 million in new acadenm c prograns
at those universities. The evidence showed that there was no
correl ation between dollars expended on new program
i npl ementation and white enrollnent in those progranms. During
the six years (1981-87) that the Louisiana consent decree was in
effect, white enrollnent in predom nantly black universities
increased by just 1.1% while black enrollnment in predom nantly
white universities decreased from56%to 47% of bl ack enrol | nent

in the systemas a whol e. %!

61 Cf. United States v. Louisiana, 692 F. Supp. 642, 645
(E.D. La. 1988) (“Despite the slight increase in black enroll nent
statew de, the racial polarization has increased as a whol e
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The district court’s findings do indicate, however, that
steps can be taken that m ght serve to desegregate M ssissipp
Val l ey State, although determ ning what those steps m ght be
requires further study. |In its discussion of Mssissippi Valley
State in the context of the proposed nerger with Delta State, the
court stated that “evidence suggests that HBIs in other formally
de jure segregated states have been successful in integrating
their student bodies through a variety of approaches and
measures.” 1d. Indeed, evidence presented by the United States
and defendants indicates that well-planned prograns that respond
to the particular needs and interests of |ocal populations can
help to desegregate historically black institutions. Wtnesses
for both parties testified that prograns not duplicated at
proxi mate institutions, targeted to | ocal demands, and in many
cases offered through alternative delivery systens (such as off-
canpus, evening, or weekend prograns) have had success in
attracting white students to historically black institutions in
ot her states.

Consistent with its findings regarding the potential to

desegregate M ssissippi Valley State, the district court stated

during the termof the consent decree: the predomnantly white
institutions had about 2000 fewer black students in 1987 than in
1981, while the predom nantly black institutions showed only a
negligible increase in white enrollnment fromaround 0.3%in 1981
to around 1.1%in 1987.”). According to the three-judge court
that reviewed the special nmaster’s final report in the Louisiana
case, “[t]he experience of the consent decree confirns that
enhancenent of [predom nantly black institutions] w thout nore
sinply makes [predom nantly black institutions] nore attractive
to black students, without attracting white students.” United
States v. Louisiana, 718 F. Supp. 499, 508 (E.D. La. 1989).

63



inits opinionthat it “wll direct the Board to explore these
areas nore thoroughly to determ ne what neasures have had success
in other systens of higher education, if any, which also have a
reasonabl e chance of success in desegregating MSU.” 1d. at
1492. This directive, however, was not incorporated into the
remedi al decree. This may be explained by the fact that the
future of Mssissippi Valley State was uncertain at the tine the
district court drafted its opinion. Under the renedi al decree,
merger with DSU renmai ned a possibility that depended upon the
Board’'s study of options for desegregating the Delta region. W
cannot conclude that the district court abused its discretion in
failing to order the above relief when the very existence of

M ssissippi Valley State as an i ndependent institution renmained
in question. At present, however, all parties apparently have
concluded that nerger of Mssissippi Valley State with Delta
State is neither required nor desired.® On remand, the district
court nust clarify the status of the nerger proposal. |If the
district court confirns that nerger will no | onger be pursued,
then the district court nust address the continuing segregative
effects of Mssissippi Valley State’s limted m ssion and
incorporate into its renedial decree a provision requiring the

Board, on a continuing basis, to study and report to the

62 Counsel for defendants stated at oral argunent before
this court that defendants had publicly announced that they were
no | onger pursuing nerger. Inits brief, the United States
expressed unqualified support for the district court’s rejection
of the nmerger proposal. Private plaintiffs’ argunent for
enhancenent of M ssissippi Valley State |ikew se indicates their
opposition to nerger.
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Monitoring Commttee on new academ c prograns that have a
reasonabl e chance of increasing other-race presence at
M ssissippi Valley State.

Plaintiffs’ contention that the district court was required
to order further relief at Alcorn State is | ess persuasive, at
| east as it addresses the short term W are not persuaded that
further relief is warranted on the basis of the MBA programns
| ocation away fromthe main canpus at Natchez; plaintiffs’ own
expert testified that off-canpus offerings are anong those
initiatives that have been successful at attracting other-race
students to historically black institutions. Nor are we
persuaded that the State’'s prior commtnent to funding the Snal
Far m Devel opnent Center necessitates the order of additional
relief; this fact does not inplicate the Fordice standard for
remedial relief. The record does suggest, however, that neasures
t hat have been successful in desegregating historically black
institutions in other states may have potential over the | onger
termto be effective also at Alcorn State. W see no reason, in
light of the traceability of the HBIs’ Iimted m ssions and of
their continuing racial identifiability, tolimt continuing
study of new academ c prograns wWith desegregative potential to
Jackson State. The district court should have incorporated such
relief with respect to Alcorn State into the renedi al decree.

We recogni ze that substantial evidence indicates that
efforts to desegregate an HBI can succeed only insofar as they

tap into |local e-specific demands. Any such inherent limtation

65



on the potential to achieve desegregation in the university
context may underlie sone of the district court’s findings and
suggests that inplenentation of unique, high demand prograns that
can reasonably be expected to attract white students to HBIs may
ultimately turn out to be quite nodest.

Private plaintiffs’ argunent that the district court clearly
erred in finding no present neglect by the State with respect to
accreditation of prograns at the HBIs is unavailing. The
district court’s finding of substantial increases in the
percentage of prograns accredited at all universities is
supported by the record, and private plaintiffs do not identify
any present policy that currently hinders accreditation of
prograns at the HBIs.

Private plaintiffs’ accreditation concerns are relevant,
however, to one aspect of the district court’s renedi al decree.
The doctoral programin business that the court ordered at
Jackson State is not to be inplenented until existing business
prograns are accredited, and the record indicates that despite
the Board s goal of achieving accreditation for these prograns,
set forth as early as 1974 in the Board s plan of conpliance with
Title VI, it has not yet been acconplished. The record is not
clear as to the reasons that these prograns are not yet
accredited. In the interest of ensuring that the district
court’s order concerning the doctoral programin business be
gi ven neani ngful effect, the district court on remand shoul d

inquire into present efforts to achieve accreditation of Jackson
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State’ s business prograns and order any relief that is
appropriate with respect to the Board.

d. Concl usi ons regardi ng new acadeni c prograns

We affirmthe portions of the renedi al decree addressing the
addi tion of new academ c prograns at Jackson State and Al corn
State. W direct the district court on remand to clarify the
status of the Board's proposal to nerge Mssissippi Valley State
wth Delta State. |If the district court confirnms that nerger
w Il no | onger be pursued, it should incorporate into the
remedi al decree a provision directing the Board to study and to
report to the Monitoring Commttee on whether there are any new
academ c prograns, including prograns which have had success in
desegregati ng other systens of higher education, that may have a
reasonabl e chance of success in desegregating M ssissippi Valley
State. W further remand for incorporation into the renedi al
decree of a simlar provision directed to Alcorn State covering
new academ c and | and grant prograns. On the issue of
accreditation, the district court should determ ne the status of
current efforts to achieve accreditation of existing business
progranms at Jackson State and order appropriate relief, if
necessary, to ensure that the Board is taking steps commensurate
wthits role in this accreditation process.

3. Land Grant Prograns

a. District court ruling

M ssissippi State University and Alcorn State University are
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M ssissippi’s two public land grant institutions.® As found by
the district court, the traditional elenents of the |and grant
function consist of residential instruction, agricultural
research (including an experinent station), and an extension
service.® Ayers |Il, 879 F. Supp. at 1464. The district court
found that during the de jure period the State consistently
directed federal and state | and grant funds toward M ssi ssipp
State University rather than Alcorn State. |d. at 1464-65.
Specifically, Mssissippi directed all federal funding for
agricultural research under the Hatch Act, 7 U S.C. 88 36la-361i
and all federal funding for extension services to farners under
the Smith-Lever Act, 7 U S.C. 88 341-349, to M ssissippi State, ®
while Alcorn State received federal funding only under an 1890

federal statute providing funds for black |and grant coll eges.

68 “Aland grant institution is defined as a college
university [sic] entitled to financial and progranmmtic support
fromthe federal governnent pursuant to a series of statutes
originating with the Murrill Acts enacted by Congress in 1862 and
1890.” Ayers |, 674 F. Supp. at 1543. The Morrill Act of 1862
and subsequent statutes “defined the | and grant college to be an
institution that provides instruction in agriculture and
mechani cal arts, research in agriculture through the experinenta
stations, and extension of know edge to farnmers through
cooperative extension prograns.” |d.

64 Cooperative extension is a joint effort of the federal
governnent, land grant institutions, and county governnents to
transfer know edge to farners and assist in the devel opnent of
farm operations. Ayers |, 674 F. Supp. at 1545. Cooperative
extension originated wwth the Smth-Lever Act of 1914, 7 U S. C
88 341-349, and is jointly financed by federal, state, and county
governnents. Ayers |, 674 F. Supp. at 1545.

65 Although the district court nade no specific finding in
this regard, the evidence indicates that nmatching state funds
were directed to M ssissippi State along with the Hatch and
Smth-Lever federal appropriations.

68



Avers 11, 879 F. Supp. at 1464. As a result, Mssissippi State
enjoys land grant activities of nuch greater size and breadth
than Alcorn State. 1d. at 1466. The district court found that
“[ o] perati on and mai ntenance of two racially identifiable |and
grant prograns are traceable to de jure segregation and have
segregative effects.” |d. at 1477.

The court nmade findings with respect to each of the
traditional |land grant functions. The court found that the
quality of residential instruction is directly and positively
af fected by agricultural research conducted on the canpus of a
| and grant institution, which is nore extensive at M ssi ssipp
State than at Alcorn State due to M ssissippi State’ s broader
research mssion. |d. at 1464, 1466. Turning to agricultural
research, the court found:

Wth little or no exception, federal Hatch Act
dollars are admnistered in every state by a single
institution. In this tinme of fewer and fewer persons
entering the field of agriculture, but the system
neverthel ess effectively feeding nore and nore peopl e,
it would be inefficient and, thus, educationally
unsound to adm nister two separate agricultural
research prograns in the state. To diffuse the program
woul d create two separate adm nistrative entities,
difficulties in comrunication anong the participating
scientists, and inefficient duplication.

ld. at 1465.

Simlarly, the court found that it would be unsound to
adm ni ster federal funds for cooperative extension work through
two i ndependent cooperative extension prograns:

The general rule of practice is that Smth-Lever
funds are adm ni stered by only one university in each
state. . . . To duplicate adm nistrative processes and
procedures as it relates to the delivery of extension
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programm ng i s unsound because the short duration of

ext ensi on educati onal prograns nakes program

coordination difficult fromyear to year.

Id. at 1465-66.

Al t hough the court found that “the operation of two racially
identifiable land grant institutions m ght continue to have sone
segregative effects that would be m nuscul e because of the snal
nunber of students now majoring in agriculture,” id. at 1484, it
concluded that “[t]he current allocation of agricultural
education prograns i s educationally sound and there exists no
practical alternative to the current nethod of providing research
and extension services.” |d. at 1466. Wth the exception of a
speci al funding allocation for the Small Farm Devel opnent Center
at Alcorn State, the renedi al decree did not mandate any changes

in current land grant policies or practices. See id. at 1494-96.

b. Argunents on appeal

The United States argues that “the court erred as a matter
of law when it failed to evaluate alternative proposals for
changes in the allocation of |and grant prograns short of
dividing the I and grant prograns equally between the 2
institutions.” US. Br. at 47. The United States further
contends that to the extent the district court’s concl usion that
there are no practical alternatives to the current nethod of
provi di ng research and extension services “is a finding that
there are no educationally sound alternatives to the present
all ocation of prograns, that finding is clearly erroneous.” |d.

Private plaintiffs advance simlar argunents. Both the United
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States and private plaintiffs cite evidence that there are unnet
needs in Mssissippi for new |land grant prograns, such as water
quality, that could be net at Alcorn State.

Def endants argue that the district court correctly found
that any segregative effects associated with the operation of two
racially identifiable land grant institutions could not be
remedi ed consistent with sound educational practices. Defendants
further contend that the addition of agricultural prograns at
Alcorn State will not contribute to desegregation.

C. Anal ysi s

The district court’s finding that it would be inpracti cal
and educationally unsound to alter the current nethod of
provi di ng research and extension services is well supported by
expert testinony in the record. As the district court found, the
primary source of federal funds for agricultural research is the
Hat ch Act, and for cooperative extension funds the Smth-Lever
Act. Ayers Il, 879 F. Supp. at 1464. Substantial evidence
i ndi cates that federal (and matching state) funds appropriated
t hrough these acts typically are adm nistered by a single
institution in each state and that it would be unsound to
adm nister in Mssissippi either two separate research prograns
wth Hatch funds or two separate extension prograns with Smth-
Lever funds.

Contrary to the suggestion of plaintiffs, the district court
opi nion does not limt its consideration of changes in the

all ocation of research and extension funds to “equal ly” dividing
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such funds between M ssissippi State and Alcorn State. Wile the
court recognized that it would be inappropriate to break up the
academ c and research facilities at M ssissippi State and Al corn
State and divide them “equal | y” between educational institutions
solely on the basis of Alcorn State’s heretofore restricted
devel opnent, see id. at 1466, this statenent reflects a | ega
standard rather than a finding drawn fromthe evi dence on
practicability or educational soundness. The evidence |ed the
district court to conclude nore generally that “[t]he current
allocation of agricultural education prograns is educationally
sound and there exists no practical alternative to the current
net hod of providing research and extension services.” [1d.?®%
Plaintiffs’ argunment that the district court should have
considered alternatives other than an “equal” division of |and
grant prograns accordingly is wthout nerit.

We read the district court’s conclusion that it would be
i npractical and educationally unsound to change the current
practice of adm nistering research and extension services
primarily through M ssissippi State to be limted to research and
extensi on services funded through the Hatch and Smth-Lever Acts,
as those statutes are now configured. Significantly, we do not
read the district court opinion to preclude future inplenentation

of land grant prograns at Alcorn State. Instead, the district

66 The district court simlarly stated that “[t] he evidence
preponderates toward the conclusion that dividing the roles
wi thin the extension arena between two universities rather than
as it is currently conducted is not an educationally sound
alternative.” Ayers Il, 879 F. Supp. at 1484.
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court’s inplicit decision not to order inplenentation at this
time at Alcorn State of a programin water quality or any other

| and grant programoffered by plaintiffs reflects the | ack of
sufficient definition of any of these prograns in this record.
The addition to the renedi al decree, see Part 111.B.2.d supra, of
a provision directing the Board, on a continuing basis, to study
and to report to the Monitoring Commttee on prograns that have a
reasonabl e chance of increasing other-race presence at Alcorn

St ate enconpasses | and grant prograns as well as new academ c
progranms and permts further study of the prograns proposed by
plaintiffs.

d. Concl usi ons regardi ng | and grant proqrans

W affirmthe district court’s ruling as it concerns | and
grant functions at M ssissippi State and Al corn State.

4. Duplication of Prograns

a. Fordi ce

Program duplication was one of the four remants of the de
Lure systemidentified by the Suprene Court in Fordice. 505 U S
at 738. Following the 1987 trial, the district court found
significant duplication of prograns at the HBIs by the HWs,
Avers |, 674 F. Supp. at 1541, but concluded that “there is no
proof” that such duplication “is directly associated with the
racial identifiability of institutions,” and that “there is no
proof that the elimnation of unnecessary program duplication
woul d be justifiable froman educational standpoint or that its

elimnation woul d have a substantial effect on student choice.”
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Id. at 1561. The Suprene Court stated that “[i]t can hardly be
deni ed that such duplication was part and parcel of the prior
dual system of higher education -- the whole notion of ‘separate
but equal’ required duplicative prograns in two sets of schools -
- and that the present unnecessary duplication is a continuation
of that practice.” Fordice, 505 U S. at 738. The Court

enphasi zed that the State bears the burden of proving that
present -day program duplication is not constitutionally defective
and held that the district court had inproperly shifted the
burden to plaintiffs. 1d. The Court indicated that, on renmand,
the district court should “consider the conbi ned effects of
unnecessary program duplication with other policies, such as
differential adm ssions standards, in evaluating whether the
State had net its duty to dismantle its prior de jure segregated
system” |d. at 739.

b. District court ruling

The al |l eged remmant presented by plaintiffs to the district
court on remand was “[t] he policy and practice of unnecessarily
duplicating HBIs' prograns and course offerings at HWs.” Ayers

|, 879 F. Supp. at 1498, 1502. The district court defined

“unnecessary duplication” as t hose instances where two or nore
institutions offer the sane nonessential or noncore program’”
Id. at 1441 (quoting Ayers |, 674 F. Supp. at 1540). *“‘ Under
this definition, all duplication at the bachelors | evel of
nonbasic |iberal arts and sciences course work and al

duplication at the nasters | evel and above are considered to be
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unnecessary.’'” |d.

The district court found that 40% of the noncore bachel ors
prograns offered at one or nore of the three HBIs are
unnecessarily duplicated at one or nore of the five HWs; 83% of
the masters prograns offered at one or nore of the HBIs are
unnecessarily duplicated at one or nore of the five HWs; 60% of
the specialist prograns offered at one or nore of the HBIs are
unnecessarily duplicated at one or nore of the five HW's; and 25%
of the doctoral prograns offered at one or nore of the HBIs are
unnecessarily duplicated at one or nore of the five HWs. 1d. at
1443. As a group, the HWs have significantly nore high denmand,
noncore prograns that are not duplicated anywhere else in the
systemas conpared with the HBIs as a group. 1d. at 1442.

Anal yzi ng program duplication in general, the district court
found that the joint operation of duplicative offerings between
racially identifiable institutions and differential adm ssions
standards “raises a serious inference that this duplication
continues to pronote segregation.” 1d. at 1445. The court drew
a distinction, however, between proxinmate and nonproxi mate
institutions in making nore specific findings on the question of
segregative effect. The court concluded that only program
duplication between proximate, racially identifiable institutions
was traceable to de jure segregation and had segregative effects.
Id. at 1477, 1486.

The court addressed two instances of program duplication

between proximate, racially identifiable institutions. First,
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inits renmedial decree, the district court ordered the Board to
“t ake whatever remaining steps are necessary, if any, to vest
conplete institutional control in JSU over the facility fornerly
known as the Universities Center in JSU” 1d. at 1495. The
Universities Center, |located in Jackson, consisted of extension
prograns operated by various HWs. Ayers I, 674 F. Supp. at
1542. In 1972 the Board voted to assi gn nmanagenent
responsibilities for the Universities Center to M ssissipp
State, the University of Mssissippi, and Jackson State. [d. At
the trials in 1987 and 1994, plaintiffs identified continued
operation of these extension prograns in close proximty with
Jackson State as a vestige of the de jure system The district
court’s order elimnates whatever conpetition for enroll nment the
Universities Center fostered with respect to Jackson State.

Second, the court considered program duplication between
M ssissippi Valley State and Delta State, which are proxinate,
racially identifiable institutions in the Delta. The district
court found that

[ b] ecause of the proximty of these institutions

(approximately 35 mles apart) and the simlar scope of

their mssions, (liberal arts undergraduate

institutions) [sic] location, costs and program

of ferings would not appear to have a significant inpact

on student choice. Rather, |ower adm ssions standards

at MVSU appear nore likely to attract black students of

the Delta region, since as a class black students score

| oner on the standardi zed tests used for adm ssion to

universities. In light of differing adm ssions

standards, it is clear that program duplication between

these two universities does foster segregation.
Ayvers 11, 879 F. Supp. at 1486. The district court noted that
merger of Mssissippi Valley State and Delta State would
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el imnate segregative duplication, 1d. at 1486, 1489, but
rejected the Board's nerger proposal for a nunmber of other
reasons. See id. at 1491-92. In so doing, the court indicated
that neasures “less drastic” than nerger shoul d be consi dered.
Id. at 1492. In its conclusions of law, the district court
stated that “the Board nust study program duplication between DSU
and MWSU to determ ne whet her any segregative duplication nay be
el imnated consistent wth sound educational practices.” |d. at
1494. Neither this directive nor any other renmedy pertaining to
decreasi ng programduplication with respect to M ssissippi Valley
State, however, was incorporated into the renedi al decree.
Turning to program duplication between nonproxi nate
institutions, the district court found that “it has not been
establ i shed that program duplication between non-proxi mate
racially identifiable universities significantly fosters
segregation.” 1d. at 1486. The court found that factors
af fecting student choice included | ocation, academ c reputation,
and prestige, none of which is inplicated by program duplication.
Id. Noting that adm ssions standards help to shape public
perceptions of an institution, the court found that “[t] he
consistently | ower adm ssions standards in effect at the HBIs
have perpetuated the perception that these institutions are
inferior. Accordingly, the |ikelihood of significant
desegregation of HBIs is small and confined to those students who
are academ cally underprepared.” 1d. The court concluded that

absent differences in “prestige or public inmage,” unnecessary
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duplication “has little to do wth student choice.” 1d. Program
duplication is nost likely to influence students who are not

pl ace- bound and who have the greatest flexibility in choosing an
institution. 1d.°

The court concluded that “[s]ystemw de adm ssi ons
standards, coupled with the financial and programmatic
enhancenents of JSU and ASU, realistically prom se to obviate or
| essen whatever segregative effects are potentially harbored by
the duplication between racially identifiable non-proximte
institutions.” |1d. |In addition, the court found that the
Board’'s existing process for review ng prograns i s an
educationally sound net hod of managing duplication in the system
Id. Under this process, Board staff consults with university
of ficials whenever a program s enroll nent or graduation rates
drop below a certain |l evel predetermned by the Board. The
university is then given an opportunity to justify continuation
of the programdespite its deficiencies. 1d. at 1443.

Al t hough the court indicated that uniform adm ssions,
programmati ¢ enhancenents, and the Board s programreview
procedures woul d adequately mtigate any potential segregative
ef fects of program duplication between nonproximte institutions,

it ordered the Board to study program duplication with respect to

67 El sewhere, the district court found that operation of
Al corn State and M ssissippi State, which are nonproxi nmate,
racially identifiable, land grant institutions, “m ght continue
to have sone segregative effects that would be m nuscul e because
of the small nunber of students now majoring in agriculture.”
Ayers |1, 879 F. Supp. at 1484.
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Jackson State. The Board is to undertake this as part of a
general study:

4. The Board shall undertake an on-site
institutional study of JSU to determne the relative
strengt hs and weaknesses of its existing prograns as
soon as is practicable. . . . The nature and extent of
duplication with other institutions in the systemwl|
be addressed in this study in the context of
det erm ni ng whet her neani ngful progranmatic uni queness
may be gai ned which woul d bring about significant white
enrol Il ment through elimnation and/or transfer of
existing prograns at other institutions and the
feasi bility/educational soundness of such elimnation
and/ or transfer.

ld. at 1494-95.

C. Argunents on appeal

The United States argues that the district court erred in
failing to order the Board “to undertake a systemw de effort to
reduce programduplication and to increase the nunbers of unique
hi gh demand offerings at the [HBIs].” U S. Br. at 47-48. The
United States’s argunent on this issue continues, inits
entirety, as foll ows:

The court’s finding that duplication between

nonproxi mate institutions does not cause segregation
contains no citations or references to record evidence,
and appears to be based upon its findings that other
factors, such as l|ocation, affect student choi ce,
rather than any evidence that duplication does not

af fect choice. Again, the court inpermssibly placed
the burden of proof on the plaintiffs, rather than on
the defendants. And its finding that the Board’s

exi sting programreview process i s adequate to

el imnate any segregative effect of duplication, is
clearly erroneous, since that process is not triggered
by the existence of duplication or the need to pronote
desegregati on.

ld. at 48 (citations omtted). Private plaintiffs do not raise

the i ssue of program duplication on appeal.
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d. Anal ysi s

No party contests the district court’s finding that program
duplication between proximate racially identifiable institutions
is traceable to de jure segregation and continues to have
segregative effects. W therefore accept this finding as
supported by the record and conclude that the United States’s
argunent as it applies to Mssissippi Valley State is well taken.
The district court itself stated that it would order a study of
program duplication between M ssissippi Valley State and Delta

State, see Ayers |l, 879 F. Supp. at 1494, yet failed to

i ncorporate any such provision into the renedi al decree. Again,
the om ssion may have been occasi oned by the continuing
possibility that M ssissippi Valley State woul d be nerged with
Delta State. See Part 111.B.2.c supra. W cannot concl ude that
the district court abused its discretionin failing to order a
study of programduplication at M ssissippi Valley State when the
continued exi stence of Mssissippi Valley State remained in
guestion. However, upon conclusion of the inquiry we have
ordered above, if the district court confirns that nmerger will no
| onger be pursued, then the district court nust incorporate into
its remedi al decree a provision requiring the Board to study and
report to the Monitoring Committee on unnecessary program

duplication between Mssissippi Valley State and Delta State. 68

68 As we noted in our discussion of new academ c prograns,
Part 111.B.2.b supra, the specific relief requested by the United
States on appeal with respect to enhancenent of the HBIs is an
order requiring the Board to study and report to the Mnitoring
Comm ttee on actions that could make the HBIs nore attractive to
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The United States’s argunent as it applies to nonproxi mate
institutions, on the other hand, is not briefed sufficiently for
this court to review this aspect of the district court’s ruling

for error. Cf. Gnel v. Connick, 15 F.3d 1338, 1345 (5th Gr.),

cert. denied, 513 U S. 868 (1994)(“A party who inadequately

briefs an issue is considered to have abandoned the claim”). It
is of no consequence that the district court did not cite to the
record in the portion of its opinion addressing the potenti al
segregative effects of program duplication in nonproxinmate
institutions. Wile citations to the record are hel pful, and we
commend the district court for its abundant docunentation of the
record throughout its opinion as a whole, the district court is
not required to provide them Significantly, the United States
does not contend that the court’s finding of no segregative
effect in the context of nonproximate institutions is clearly
erroneous.

The United States argues, rather, that the court
i nperm ssibly shifted the burden of proof on this issue to the
plaintiffs. Wile the court’s |anguage m ght suggest inposition
of the burden of proof on plaintiffs (“it has not been
establ i shed that program duplication between non-proxi mate
racially identifiable universities significantly fosters
segregation”), its reasoning indicates reliance not on the

absence of evidence of segregative effect, but rather on the

white students. In light of this request and the structure of
the renedi al decree, where we have ordered relief in the
enhancenent area, we have done so in those terns.
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presence of evidence that factors other than duplicative program
of ferings have a nore significant effect on student choice. W
are not persuaded that the court erred in its allocation of the
burden of proof.

The United States’s argunent that the district court’s
finding “that the Board’ s existing programrevi ew process is
adequate to elimnate any segregative effect of duplication is
clearly erroneous” m scharacterizes the district court’s finding.
The court found that “the Board’'s programrevi ew process is an
educationally sound way of managing duplication in the system”
Avers I1, 879 F. Supp. at 1486. This finding is supported in the
record and nmakes no pretense of disposing of the issue of
potential segregative effects. The court went on to concl ude
that “[s]ystem w de adm ssions standards, coupled with the
financial and progranmatic enhancenents of JSU and ASU,
realistically promse to obviate or | essen whatever segregative
effects are potentially harbored by the duplication between
racially identifiable non-proximate institutions.” |d. W note
that even in light of this conclusion, the district court did
order a study of programduplication at Jackson State to
determne if elimnation or transfer of prograns at other
institutions mght help attract white students to Jackson State.
Id. at 1495,

e. Concl usi ons regardi ng program duplication

W affirmthe district court’s findings and concl usi ons on

the issue of programduplication. |If, on remand, the district
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court confirnms that the nmerger of M ssissippi Valley State and
Delta State will no | onger be pursued, the district court should
incorporate into its renedial decree a provision requiring the
Board to study and to report to the Munitoring Committee on
unnecessary program duplication between M ssissippi Valley State
and Delta State.

5. Fundi ng

a. District court ruling

M ssissippi’s eight universities receive state funding
t hrough both an annual | egislative general support appropriation
and line item appropriations. The universities also rely on
sel f-generated funds, which include private contributions as well
as federal grants and |oans. See id. at 1446-53; Ayers |, 674 F.
Supp. at 1546-48. In its overall findings of liability, the
district court concluded that “[f]unding policies and practices
follow the m ssion assignnents and, to that degree only, are
traceable to prior de jure segregation.” Ayers |Il, 879 F. Supp.
at 1477. W discuss each source of state funding and the
relevant findings of the district court in turn.

The Board is responsible for allocating the | egislative
general support appropriation anong the universities. Beginning
in 1974, the Board utilized a funding forrmula that allocated this
funding to the universities in accordance with their m ssion
designations. |In Novenber of 1987, following the first trial,
the Board adopted a new funding fornula under which | evel of

funding is determned by the size of a university’'s enroll nent,
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faculty, and physical plant. 1d. at 1449 & n.122. The 1987
fundi ng fornula consists of eight conponents: instruction,
research, public service, academ c support, student services,
institutional support, operation and nmai ntenance, and
schol arshi ps and fellowships. 1d. at 1447. By far the |argest
of these conponents is instruction, which accounted for nore than
58% of the total budget in fiscal year 1994-95. |d. The general
support appropriation does not include funds for capital
i nprovenents. 1d.

The district court found that

because the size of the university’s enroll nent

determ nes the level of funding, the | arger
institutions with the hi ghest percentage of upper |evel
prograns obtain the greatest anmount of funding. This
causes practically the sane result as under the
previous formula that funded by institutional m ssion
desi gnation

Id. at 1449. Stated differently, the court found that “the
historical disparity in funding between the HN's and HBIs once
practiced by | aw persists through perpetuation of the status quo
as it existed then.” |d. at 1452-53. The court concl uded,
however, that

[c]urrent policies and practices governing fundi ng
of institutions are lawful. There is no per se funding
policy or practice traceable to the de jure era.

Attai nnent of funding “equity” between the HBIs and
HWs is inpractical and educationally unsound. It can
neither be attained within our lifetime nor . . . does
it realistically prom se to guarantee further
desegregation given the present institutional

| andscape. The testinony showed that the fornmula is

| argely geared to funding the students w thout

consi deration of race at whichever institution the
students choose to attend and at the programlevel the
students choose. Accordingly, the court finds that the
fundi ng fornula should not be altered.
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Id. at 1453.

Line item appropriations fund specific activities and
prograns offered at the public universities. Capital
i nprovenents and repair and renovation of existing facilities are
funded through a conbination of |line item appropriations and
sel f-generated funds. The district court found that line item
fundi ng accounts for a “substantial” share of total state
appropriations for institutions of higher education and
contributes “significantly” to the quality of any given
institution. 1d. at 1451.

The district court found that, in general, line itemfunding
“di sproportionately flows to the HWs.” 1d. In the context of
capital inprovenents and repair and renovation, however, the
court concluded that funding policies and practices do not follow
the m ssion assignnments and are not traceable to de jure
segregation. |d. at 1477. Al though the State provi ded new
construction funds disproportionately to the HWs during the |ate
1960s, figures from 1970 through 1994 indicate that the HBIs
recei ved a percentage of capital inprovenents funds that exceeded

their percentage of systemwide enrollnent. 1d. at 1454.°°

8  From 1970 t hrough 1980, when the HBIs had approxi mately
25% of the total systemmi de enrollnent, the HBIs received 39% of
the state appropriations for new construction. From 1981 until
1994, the HBIs averaged 22% of systemm de enrol |l nent yet obtained
32% of total funding available for capital inprovenents. Ayers
I, 879 F. Supp. at 1454; see also Ayers |, 674 F. Supp. at 1548-
49.

We note that these findings appear to conflict with evidence
credited by the district court that no HBI received a line item
appropriation until 1993. See Ayers Il, 879 F. Supp. at 1451.
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The district court made distinct findings with respect to
library allocations and equi pnment availability. The court found
that the library collections of the HN's have been consistently
superior to those of the HBIs for the past 40 years, and that the
physi cal space of the HBIs’ libraries is “of a lesser quality
overall” than that of the HWs’ |ibraries. 1d. at 1456-57. The
court likew se found that investnent in equipnent at the HWs
exceeded that provided to the HBIs during the de jure era and
that, currently, the quality of fixed equipnent at the HBIs is
inferior to that at the HWs. [|d. at 1457. The court concl uded
that “[p]olicies and practices governing equi pnent availability
and library allocations follow the m ssion assignnents and, to
that degree, are traceable to de jure segregation.” |d. at 1477.

As to the present segregative effects of library and
equi pnent funding policies, the district court found generally
that “[t]he nature and condition of facilities of a canpus are
factors that influence student choice in deciding where to attend
college.” 1d. at 1457. Wth respect to equipnent in particular,
the court found that “[t]he quality and type of equi pnent
avai l able on a canpus is inportant fromthe student’s standpoi nt
internms of adequately preparing the student to enter the job
market.” |Id. As to libraries, the court recognized that, as
part of an institution’s imge, the library “plays a part in the

recruitnment of students and faculty,” id. at 1456, but also found

No party, however, challenges either finding, and resol ution of
this apparent discrepancy is not essential to our ruling on the
i ssue of funding.
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that “the nunber of books in the library is [not] a significant
feature of a university that influences student choice of where
to attend.” 1d. at 1457. In light of these findings, the court
ultimately concluded that “increasing the size of the HBIS’
l'ibraries beyond that consistent with their m ssions is not
educationally sound.” [1d. at 1458. The court found it
significant that the libraries at Alcorn State and Jackson State
are presently undergoi ng expansion. 1d.7

The renedi al decree orders the State to provi de speci al
funds to both Jackson State and Alcorn State in addition to the
funds necessary for the programmatic additions outlined
earlier.” At Jackson State, the State is to provide, per Board
proposal over a five-year period, up to $15 mllion earmarked for
property acqui sition, canpus entrances, canmpus security, and
grounds enhancenent. For the benefit of Jackson State and Al corn
State, respectively, the State is to establish two $5 mllion
endownent trusts, “with the incone therefromto be used to
provi de funds for continuing educational enhancenent and raci al
diversity, including recruitnment of white students and

schol arships for white applicants in a nunber and an anount

" The court found that the State legislature had recently
approved a $12 mllion expansion of the library at Jackson State,
al ready underway at the tine of the district court’s opinion.
Expansion of the library at Alcorn State was al so underway, wth
$3 mllion having already been invested. Ayers Il, 879 F. Supp.
at 1457.

"t The decree contains a general provision that orders the
State to provide funding for all neasures ordered therein. Ayers
I, 879 F. Supp. at 1496.
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determ ned by the court upon recomendation fromthe Mnitoring
Commttee.” 1d. at 1495.7

b. Argunents on appeal

Plaintiffs argue that the district court m sapplied Fordice
in concluding that “[t]here is no per se funding policy or
practice traceable to the de jure era.” Plaintiffs contend that
disparities in current funding are traceable to the de jure
system have discrimnatory effects, and should be reforned to
the extent practicable and consistent with sound educati onal
practices.

Plaintiffs also contend that the district court erred by
failing to consider adjustnents to the funding fornula to take
into account student financial need and the higher costs of

remedi al education, “or increases in funding to the [HBIs] to aid
themin overcom ng the cunul ative effects of decades of
underfunding.” U S. Br. at 44.” Plaintiffs specifically

request funding to enhance existing facilities, including

2 The court found that “the endownent for JSU. . . and
the funds proposed to be set aside to purchase adjoining |land are
sound steps toward correcting JSU s inage.” Ayers Il, 879 F

Supp. at 1485. Likewi se, the court found that “the proposed
funding for the small farm devel opnent center and the proposed
endownent . . . promse realistically to solve ASU s other-race
presence problens and is [sic] otherw se educationally sound.”
Id. at 1486.

" Plaintiffs suggest in their briefs that the district
court erroneously focused solely on achieving funding “equity”
between the HBIs and the HAN's. While the district court found
that “[a]ttainnment of funding ‘equity’ between the HBIs and HWs
is inpractical and educationally unsound,” Ayers Il, 879 F. Supp.
at 1453, the court did not purport to rely exclusively on this
finding for its determnation that “the funding forrmula should
not be altered.” |d.
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libraries and equi pnment, at the HBlIs. "

Def endants contend that the district court correctly found
that no current funding policy is traceable to de jure
segregation. Mreover, defendants argue that the dedication of
funds for general institutional enhancenent does not contribute
to the desegregation of historically black institutions.

C. Anal ysi s
We find the district court’s ruling to be supported by the

record and consistent with Fordice. Fordice required the

district court to exam ne chall enged policies and practices to
determne if they had roots in the de jure era. The district
court correctly focused on the traceability of policies and
practices that result in funding disparities rather than the
traceability of the disparities thenselves, as plaintiffs urge.
The district court did not clearly err in finding that the
funding fornula itself is not traceable to de jure segregation
Unli ke the previous formula, which allocated funds based on
m ssi on designations, the present fornula allocates funds as a
function of the size of each institution’s enrollnent, faculty,
and physical plant. While the fornula responds to conditions
that to a significant degree have resulted fromthe m ssion

desi gnations (and consequently results in the HNs receiving a

“ Plaintiffs request funding to devel op and support new or
transferred prograns and to enhance existing progranms. Their
argunents relating to prograns have been addressed in Parts
I[11.B.2 and I11.B.3 supra. Plaintiffs also suggest that funding
i ncreases at the HBIs could provide resources to hire new faculty
or increase the pay of existing faculty. Argunents related to
faculty hiring and salaries are addressed in Part Il1.C infra.
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greater proportion of funds), the manner in which the formul a
does so is guided by valid educational concerns and is not |inked
to any prior discrimnatory practice.

Plaintiffs argue that the district court should have
considered adjustnents to the funding fornmula in tw respects,
neither of which has nerit. First, plaintiffs argue that the
formul a shoul d be adjusted for the higher cost of renedial
education, citing evidence that a disproportionately high nunber
of black students in M ssissippi are underprepared for coll ege
and that such an adjustnent would encourage the HWs to provide
remedi al courses and to attract black students and would aid the
HBI's in providing the renedial instruction needed by their
students. Plaintiffs have not, however, identified any traceable
policy related to the funding of renedial education, nor have
they identified any record evidence that renedi al education as
structured under the renedial decree is or is likely to be
underfunded; the decree itself requires the State to provide
funding for the sumer program |f, after exam nation of the
results of the sumrer programinpl enentation, the district court
finds that the program needs to be nodified or expanded, then the
district court should order appropriate funding at that tine.’

We have al so ordered the district court to reconsider paragraph 2

> Private plaintiffs contend that because the funding
formul a does not provide additional funds to neet the needs of
| ess adequately prepared students, the formula encourages HW
“disinterest” in using avail abl e exceptions to adm ssions. This
argunent is noot in light of our ruling on undergraduate
adm ssi ons standards.
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of the remedi al decree insofar as it elimnates the renedial
courses previously offered at each of the eight universities.

| f, after such reconsideration, the district court concludes that
any or all of these courses should be reinstated, then it shoul d
order appropriate funding.

Second, plaintiffs argue that the funding formula should be
adjusted to take into account the proportion of students at a
university who are in need of financial aid. As it currently
operates, the funding formula provides funds for schol arshi ps and
fell owshi ps (which are only a portion of the total financial aid
avail able to students at each university) on the basis of each
university's tuition incone.’ The district court found that
this practice is neither unusual nor unique to M ssissippi, but
that in Mssissippi the universities that charge the highest
tuition -- the three conprehensive HWs -- al so generally have
the | argest proportion of students who have little or no need for
financial assistance. Ayers Il, 879 F. Supp. at 1451. Again,

however, plaintiffs have identified no traceable policy

6 According to evidence presented by the Board, the
“schol arshi ps and fell owshi ps” conponent of the fornmula is
defined as foll ows:

| ncl udes expenditures for schol arships and fell owships
in the formof outright grants to students sel ected by
the institution and financed fromcurrent funds,
restricted or unrestricted. It also should include
trainee stipends, prizes, and awards. The recipient of
an outright grant is not required to performservice to
the institution as consideration for the grant, nor is
he expected to repay the anmount of the grant to the
fundi ng source.

Bd. R-274.
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concerni ng the adequacy of scholarship and fell owship funds
provided to the HBIs. Any potential segregative effects of the
failure of the formula to take financial need into account is a
function of the socioeconom c status of black applicants, not a
traceable policy of the de jure system

Plaintiffs’ argunment for general funds to enhance facilities

is not supported by this record. The district court found “no
pattern of inequity in funding in recent years for the HBIs as a
group” with respect to facilities. 1d. at 1457. The court’s
finding that funding for capital inprovenents and repair and
renovati on disproportionately benefitted the HBIs during the
1970s and 1980s is supported by the record, as is the court’s
finding that the inferior nmaintenance of the HBIs is not due to
funding inequities but may result fromdecisions at the HBIs to
set aside operation and mai nt enance funds for other uses. See
id. at 1455, 1458.

As to library allocations, the district court’s finding that
it would be educationally unsound to increase the size of the
hol di ngs of a university’'s library beyond the scope of its
mssion is not clearly erroneous. Funds for library acquisitions
are provided through the academ c support conponent of the
funding fornula, and plaintiffs identify no evidence that this
met hod of providing library funding is itself traceable to the de
Lure system

The court’s findings and concl usi ons concerni ng equi pnent

funding are nore difficult for us to interpret. The court found

92



that the quality of fixed equi pnent, such as science |ab
furnishings, at the HBIs is inferior to that at the HWs. [d. at
1457. Likew se, the court found that the technical and
scientific equipnent at the HWs is “nore advanced and generally
in better condition than that of the HBIs.” [|d. W are unable
to determ ne based on this record, however, whether these

equi pnent disparities inplicate the funding forrmula, line item
appropriations for capital inprovenents, or self-generated funds.
Nor are we able to determ ne the reasons for the disparities,

whi ch the district court opinion | eaves unexpl ained. The court’s
determ nation that policies and practices governing equi pnent
availability follow the m ssion assignnents is perplexing in view
of overlaps in the mssions of the eight universities. Each
university offers, for instance, undergraduate instruction.
Undergraduate instruction in foreign | anguages, chem stry,

bi ol ogy, or conputing, to take a few exanples, benefits fromthe
availability of appropriate equipnment. Libraries |ikew se
benefit fromthe availability of nodern technol ogi cal equi pnent.
There is no apparent reason why the m ssion assignnents, insofar
as they relate to common university features such as these,
should result in disparities in equipnent quality between the
HBIs and the HWs. Put sonewhat differently, if the different

m ssion assignnments are adduced as a reason for marked
disparities in equipnent that is necessary or desirable for the
under graduate education that is provided at all eight

universities, then they may indicate the existence of a policy or
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practice traceable to the de jure era that has present
segregative effects in that equi pnent quality nmay affect student
choice. W therefore remand the issue of equipnment funding to
the district court for further factfinding on the causes of the
disparities. To the extent the disparities are attributable to
the m ssion assignnments and have segregative effects that wll be
reduced by additional funding, relief may be in order.

d. Concl usi ons regardi ng fundi ng

We affirmthe district court’s findings and concl usi ons
regardi ng funding, except with regard to fundi ng of equi pnent.
We remand the issue of equipnment funding to the district court
for further factfinding on the cause and segregative effect of
the disparities, and, if necessary, the inplenentation of

appropriate relief.

C. Empl oyment of Bl ack Faculty and Adnministrators

At both the 1987 and 1994 trials, plaintiffs challenged
def endants’ enpl oynent policies and practices on the ground that
t hey perpetuated segregation by resulting in racially
identifiable faculty and adm nistrators at M ssissippi’'s public
institutions of higher education and in race-based differences in
faculty rank, tenure, and salary. |d. at 1459. After hearing
extensive testinony on remand, the district court found that no
current enploynent policies or practices are traceable to de jure
segregation. |d. at 1477.

Plaintiffs contend on appeal that the dearth of black
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faculty and adm nistrators at the HWs is traceable to the dual
system and continues to have segregative effects by inpeding the
ability of those institutions to recruit black students. Wile
not challenging the district court’s finding that the HNs have
been maki ng genuine efforts to recruit nore black faculty and
have hired nore black faculty than would be statistically
predicted, plaintiffs nevertheless argue that this finding
addresses only entry-level hiring and not the |imted enpl oynent
of blacks in tenured faculty and adm nistrative positions.
Plaintiffs therefore maintain that the district court was
constitutionally required to order the Board to increase efforts
to hire and pronote nore black individuals to these levels. In
addition, plaintiffs contend that the district court should have
ordered relief with regard to the disparities in faculty salaries
at the HBIs and HWs.

Under the de jure system no bl acks served as faculty,
adm ni strators, or nmanagers at the HWs. 1d. at 1459. The
district court found during the initial trial in this case that
M ssi ssi ppi has since adopted race-neutral hiring practices. 1d.
As the district court recognized, however, the inquiry on remand
must go beyond inplenentati on of race-neutral practices and focus
“upon the identification of remmants within the hiring process
that continue to foster segregation or the racial identifiability
of the institutions of higher learning in Mssissippi.” 1d.

Al t hough the district court found that the HN's remain

racially identifiable at the level of adm nistrators and tenured
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faculty,”” id. at 1462, it also found that since 1974 the HWs
have hired nore black faculty than woul d be expected based on a
statistical analysis of the qualified | abor pool and national
hiring demands. 1d. at 1461, 1463. M ssissippi’s HNs conpete
with other universities, particularly predom nantly bl ack
universities, as well as business, industry, and governnent for
the relatively small nunber of blacks who earn doctorate degrees
each year.” |1d. at 1461. Under these circunstances, the
district court found that “[a]lthough the racial predom nance of
faculty and adm nistrators at the HWs and the shortage of
qualified black faculty are to sone extent attributable to de
Lure segregation, the HWs are nmaking sincere and serious efforts
to increase the percentages of African-Anerican faculty and
adm nistrators at these institutions.” 1d. at 1463.

The relatively small nunber of blacks in tenured faculty and
adm nistrative positions at the HN's nay be attributable at |east
in part to the de jure system but racial identifiability at

these levels itself does not establish a constitutional

" For the period 1986-92, 94% of the full professors at
the HWs were white, and only 2% were black. For fiscal year
1992, 98%of the admnistrators at the HANs were white, and 2%

bl ack. Ayers 11, 879 F. Supp. at 1460.

® |n 1991, for instance, blacks earned 3.8% of doctorates
awarded to U S. citizens nationwde. Ayers |Il, 879 F. Supp. at
1461. In general, only about 40% of black hol ders of doctorates
earned in any given year nove into academa. |d. The district

court’s 1987 findings reflect a simlar shortage of mnority
scholars; in addition, the district court found that out-of-state
institutions are frequently able to use higher salaries to lure
bl ack professors away from M ssi ssippi universities after they
have gai ned experience. Ayers |, 674 F. Supp. at 1537-38.
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vi ol ati on. See Fordice, 505 U S. at 743. As we noted earlier,

Fordice rejects the notion that the State nust renedy all present
discrimnatory effects without regard to “whether such
consequences flow frompolicies rooted in the prior system” |d.
at 730 n.4. Plaintiffs identify no such policies with respect to
sel ection of tenured faculty and adm nistrators.’” The district
court found, rather, that black doctorate holders are relatively
few and in high demand, 8 that representation of blacks in the
faculty ranks of the HWs exceeds reasonabl e expectations, and
that the HWs actively enploy a variety of neasures to attract
and retain qualified black faculty. Ayers Il, 879 F. Supp. at
1461-62.

" Wth respect to adm nistrative positions, private
plaintiffs contend that the district court failed to consider
evi dence indicating that the Board approves all such hires, and
in the case of at least three institutions the Board nakes such
approvals with know edge of the race of the prospective
enpl oyees. Private plaintiffs link this practice with evidence
that in the history of the system only nine black persons have
served at the |evel of dean or above at the HWs, and with
testinony of black faculty nmenbers concerning unsuccessf ul
efforts to secure admnistrative positions at MU

We find that the district court did not err by failing to
find a traceabl e practice on the basis of such evidence. Wthout
nore, these facts are insufficient to establish that the Board
mai ntains a practice of discrimnating agai nst black candi dates
for adm nistrative openings; notably absent is any claimthat the
Board refused to approve any qualified black candi dates.

80 The district court did not Iink the Iimted nunber of
bl ack doctorate holders with the dearth of high-Ievel black
adm nistrators. W note that there is record evidence to
indicate that, to the extent that a termnal degree is a
necessary or desirable qualification for an admnistrative
position (as it may be, for exanple, in the case of an academc
dean), the scarcity of black doctorate holders found by the
district court would adversely affect the nunber of high-Ievel
bl ack adm ni strators.
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The very | ow percentages of blacks hol ding either ful
prof essor status or admnistrative rank at the HAN's are indeed a
sobering reflection of |longstanding efforts to limt the
educati onal opportunities of black citizens, not in Mssissipp
alone. In view of the above findings, however, and conbined with
the I ack of evidence linking any present policies to the de jure
system we find no error in the district court’s ruling. W
conclude that the district court correctly applied the standards
articulated in Fordice in determning that “[t]here is no current
policy or practice in a relevant sense that produces the shortage
of available black faculty, nor can liability be based on prior
excl usi onary adm ssions policies and practices that reduced the
qualified pool, in light of the State’s continuous substanti al
affirmative efforts to correct this inbalance.” [d. at 1463.

Wth respect to disparities in faculty salaries, the
district court did not err in declining to order relief in |ight
of its finding that such disparities reflect legitimte
di fferences, keyed to discipline and rank, in average faculty
salaries at peer institutions in the region. |d. at 1459. The
court found it significant, noreover, that, although funding for
faculty salaries is provided by the State under the formula, each
institution has the autonony to determ ne the nunber of faculty
positions needed, their rank within the university, and the
conpensation for that rank. [d. Finding no traceable policy,
the court properly declined to order relief.

W affirmthe district court’s findings of fact and
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conclusions of |law on the subject of the defendants’ enploynent

policies and practi ces.

D. Syst em Gover nance

Plaintiffs argued before the district court that vestiges of

the de jure systemcould be found with respect to the conposition

of the Board and its staff. Al institutions of higher |earning
in M ssissippi have been governed by a single entity -- the Board
of Trustees of State Institutions of H gher Learning -- since

1932. No bl ack person served on the Board until 1972, and no

bl ack person was appointed to serve as a professional staff
menber until 1974. 1d. at 1473. At present, the twelve nenbers
of the Board are appointed by the governor with the advice and
consent of the M ssissippi senate.

The district court found no evidence of a current practice
of denying or diluting the representation of black citizens on
the Board. [1d. At the tine of trial, the Board had three black
menbers and its i mredi ate past president was black. 1d. O the
Board’s 108 enpl oyees, 26 were black. [1d. The district court
noted that black Board staff nmenbers hol d professional positions
of responsibility such as Assistant Conm ssioner for Academ c
Affairs and Associ ate Conmm ssioner of Academ c Affairs. 1d.

Private plaintiffs contend that the district court ignored
evi dence of Board selection practices that mnimze the
participation of black persons on the Board, as well as evidence

of the Board' s practice of hiring blacks for only |owl evel
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positions on staff.

Wth respect to Board conposition, private plaintiffs cite
evidence that from 1972 to 1992, only six out of 24 to 30 newWy
seated Board nenbers were black. W are unable to conclude on
the basis of this bare statistic that the district court clearly
erred in finding no traceable policy or practice concerning Board
conposition. After review ng both the history of black persons’
exclusion fromthe Board and the post-1972 role of black Board
menbers, the district court found that “[t]he fact that blacks
have actively participated on the Board for nore than twenty
years indicates that no current exclusionary policy exists.” 1d.
As with enploynent, nunerical disparities alone do not establish
liability for maintaining remmants of the prior dual system

Wth respect to Board staff, private plaintiffs advance two
related contentions. First, they argue that the district court’s
findings regarding staffing totals are clearly erroneous. After
reviewi ng the record, we conclude that this argunent is wthout
nerit.8 Second, private plaintiffs argue that a significant
majority of staff positions held by blacks are in lowlevel job
categories. This argunent is unavailing for reasons simlar to
t hose di scussed above; private plaintiffs rely on enpl oynent

figures without regard to other information that m ght reveal a

8 Private plaintiffs argue that blacks held only 23 of a
total of 105 staff positions in 1992. Private plaintiffs’ own
exhi bit, however, indicates that the district court did not err
inits finding that blacks held 26 of 108 staff positions in that
year. Private plaintiffs offer no explanation in their briefs
for this disparity.
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traceable practice wwth discrimnatory effects, such as the

rel evant pool of qualified candidates or the particulars of the
appoi nt ment process. Accordingly, we do not disturb the district
court’s finding of no traceable policy or practice in the area of
system governance. W affirmthe district court’s findings of

fact and conclusions of |aw on the subject of system governance.

V. CONCLUSI ON

For the foregoing reasons, we affirmthe district court’s
findings of fact, conclusions of |law, and renedi al decree except
as follows:

1. In affirmng the district court’s

i npl ementation of the Board’' s adm ssions standards, we

do not affirmthe elimnation of the renedial courses

previously offered at each of the eight universities.

We remand this issue for inmediate reconsideration in

the light of this opinion. |If the district court

concludes that any or all of the previously offered

remedi al courses should be reinstated, the sanme should

be inplenmented, with appropriate funding, to be

effective beginning with the academ c year 1997-98.

The district court should provide findings of fact and

conclusions of law in support of its decision regarding

rei nst at enent .

2. W reverse the district court’s finding that

the use of ACT cutoff scores as a criterion for the
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award of scholarships at the HA's is not traceable to
the de jure system and does not currently foster
segregation. W remand for determ nation of the
practicability and educati onal soundness of reformng
this aspect of the undergraduate schol arship policies
at the HWs and the inplenentation, if necessary, of
appropriate renedial relief to be effective beginning
with the academ c year 1998-99.

3. We direct the district court on remand to
clarify the status of the Board's proposal to nerge
M ssissippi Valley State with Delta State and, if the
district court confirnms that nerger wll no |onger be
pursued, to vacate paragraph 12 of the renedi al decree
and to incorporate into the renedial decree (a) a
provision directing the Board to study and to report to
the Monitoring Conmttee on new academ ¢ prograns that
have a reasonabl e chance of increasing other-race
presence at M ssissippi Valley State and (b) a
provision requiring the Board to study and to report to
the Monitoring Conmttee on unnecessary program
duplication between M ssissippi Valley State and Delta
St at e.

4. W direct the district court on remand to
incorporate into the renedi al decree a provision
directing the Board to study and report to the

Monitoring Commttee on new academ ¢ and | and grant
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prograns that have a reasonabl e chance of i ncreasing

ot her-race presence at Al corn State.
5. On the issue of accreditation, the district

court should determ ne the status of current efforts to

achi eve accreditation of existing business prograns at

Jackson State and order appropriate relief, if

necessary, to ensure that the Board is taking steps

commensurate with its role in this accreditation

process.

6. We remand the issue of equipnment funding to

the district court for further factfinding on the cause

and segregative effect of the disparities, and, if

necessary, the inplenentation of appropriate relief.

We understand the district court’s continuing jurisdiction
to enconpass the evaluation of the effectiveness of the spring
screeni ng and summer renedi al program as a conponent of the
adm ssions system in achieving its intended objectives of
identifying and admtting those students who are capable, with
reasonabl e renedi ati on, of doing college |level work but who fai
to qualify for regular admssion. |If the district court
ultimately concludes that this program(as it nmay be nodified) is
unable to any significant degree to achieve its objectives, then
the court should, if possible, identify and inplenent another
practicabl e and educationally sound nethod for achieving those
objectives in sufficient tinme for the academ c year 1999-2000.

| f, after exam nation of the results of the sumer program
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i npl ementation, the district court finds that the program needs
to be nodified or expanded, then the district court should order
appropriate funding at that tine.

Any further appeals shall be to this panel.

AFFI RVED | N PART, REVERSED | N PART, and REMANDED for further
proceedi ngs consistent with this opinion. Each party shall bear

its own costs.
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