United States Court of Appeals,

Fifth Grcuit.

No. 95-60780

Summary Cal endar.
DOLE OCEAN LI NER EXPRESS, Pl aintiff-Appellee,
V.
CEORG A VEGETABLE COVPANY, Defendant- Appel | ant.

June 6, 1996.

Appeal from the United States District Court for the Southern
District of M ssissippi.

Bef ore REAVLEY, SM TH and DeMOSS, Circuit Judges.

REAVLEY, Circuit Judge:

This is an appeal of a district court's reversal of an
arbitration panel's decision. There is no question that Dole
breached its contract with CGeorgia Vegetable. Pursuant to that
contract, Ceorgia Vegetabl e requested arbitration of its |oss. The
arbitration panel awarded Georgia Vegetabl e damages in excess of
the amount provided for in the |iquidated damages clause in the
contract. The district court found that the arbitration panel
exceeded its authority wunder the contract and reversed the
arbitration panel decision. The court reduced the danmages to an
anount equal to the |iquidated damages provision. Believing that
the arbitration panel did not exceed its authority to interpret the
contract, we reverse the district court.

Dole agreed to provide GCeorgia Vegetable with 40 foot
containers and to transport those containers. (Ceorgia Vegetable
was the marketing manager for Manprosa, a N caraguan conpany.
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Manprosa owned the onions being shipped and Ceorgia Vegetable
recei ved comm ssions for the sale of the onions in Anerica. The
peri shabl e goods were to be transported aboard Dol e's vessels from
a port in N caragua to Anerica. The contract provided for a
m ni mum nunber of containers and a price per container. Georgia
Veget abl e contracted for a total of 170 containers fromDole. Dole
shi pped only 12. Through another carrier Ceorgia Vegetable was
able to arrange the shipnent of 96 containers.! However, despite
Ceorgia Vegetable's best efforts, 62 containers of onions were
never shi pped, and the goods perished at the port.

Ceorgia Vegetable invoked the arbitration clause of the
contract and sought recovery of its expectancy danages for Dol e's
breach.? The arbitration panel threw out the |iquidated damages
cl ause and awarded Georgi a Vegetabl e $114, 506. 56, the value of its
| ost conmi ssions, and awarded Manprosa $550,606.50 for its loss.?
The basis for the arbitration panel's decision was as foll ows,

Faced with a rather severe container shortage, it would
appear that Dol e nade the business decision to maxim ze the
utilization of the available containers by restricting their

di spersal to other countries, i.e., N caragua. This policy

wor ked successfully for their ships operated at very close to
maxi mumcapacity, principally with [Dole's] proprietary cargo.

The parties have settled the claimon 93 of the containers
shi pped on other carriers pursuant to the |iquidated danages
cl ause of the contract. Dole paid $46,500, the maxi mum permtted
under the contract.

2The arbitration clause of the contract, section 14.4,
provides in pertinent part that, "[a]ny dispute, controversy or
claim arising out of or relating to this Contract or a breach
thereof, shall be finally resolved by arbitration.”

3The total anpbunt awarded was reduced by $14, 000 due Dol e
for unpaid freight.



[Dol e,] after initial shipnments, abandoned their contractual
obligations to [Georgia Vegetable] wthout sufficient or
adequate notification and having aborted by abandonnent the
contract, [Dole] cannot seek protection under it.

The |i qui dat ed danages provision served its purpose, as
intended, to cover the additional expenses incurred on the
contai ners shipped via other carriers at higher expense. The
$500. 00 per container provision in no way neets the
requi renents of just and reasonabl e conpensation for the | oss
of approxi mately $10, 728 per contai ner not shi pped on account
of abandonnent of the contractual obligations to carry this
perishable comodity. |t has been established that carriers
may not limt l[iability when possible causes coul d reasonably
be known to them
The district court reversed the arbitration panel's decision
because it "exceeded "the express |imtations of [the] contractual
mandat e’ by awarding $10,727.63 per container for a total of
$665, 113. 06—+ at her than $500 per container for a total of $31, 000
(1 ess $14,000 i n undi sputed unpaid freight)." Dist. C. Menorandum
Oder p. 7.4

We review the district court's decision de novo. Qur review

of the arbitrator's award itself is very deferential, and we should

“The |iqui dat ed damages provision, section 7.2 of the
contract, provided,

In the event that [Dole] shall fail to transport
containers duly tendered by [ Georgi a Veget abl e]

pursuant to this Contract, to the extent that [Ceorgia
Veget abl e] nust and does transport such containers on
alternative ocean carrier's vessels, [Dole] shall pay
to [ Georgia Vegetable] a sumequal to the anmount such
alternative carrier's rates exceed the Base Rates of

[ Dol e]; provided however that such sumshall in no
event exceed $500. 00 per container. 1In the event that

[ Georgi a Vegetable,] after due diligence, is unable to
ship on an alternative carrier, then providing [ CGeorgia
Veget abl e] exercised due diligence to | ocate and ship
on an alternative carrier, [Dole] shall pay to [Ceorgia
Veget abl e] US$500. 00 for each contai ner not shipped by
[ Dol e] after duly tendered by [ Georgia Vegetabl e].
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set aside that decision only in narrow circunstances.® As we said
in Gateway Technol ogies, the award "shall not be vacated unl ess:
(1) the award was procured by corruption, fraud, or undue neans;
(2) there is evidence of partiality or corruption anong the
arbitrators; (3) the arbitrators were guilty of m sconduct which
prejudiced the rights of one of the parties; or (4) the
arbitrators exceeded their powers."® Dol e argues, and the district
court found, that the arbitration panel exceeded its power in
awar di ng damages in excess of the |iquidated damages provision in
the contract.

The contract provided that the arbitration panel was to
interpret the contract in accordance with the "procedural and
substantive |aws of the Maritine Law of the United States and, to
the extent possible, the State of Mssissippi." The determ nation
of whether a |iquidated damages clause is enforceable is made by
application of a legal standard to the evidence.” In Mssissippi,
I i qui dat ed danmages provisions are not enforceable if they are not
a reasonable pre-estimation of damages.® The arbitration pane

determined that the $500.00 per container |iquidated damage

SFirst Options of Chicago, Inc. v. Kaplan, --- US ----, --
--, 115 s. . 1920, 1923, 131 L.Ed.2d 985 (1995).

5Gat eway Technol ogies, Inc. v. Ml Tel ecommuni cations Corp.
64 F.3d 993, 996 (5th Cr.1995); 9 U.S.C. 8§ 10(a).

'See Farnmers Export Co. v. MV Georgis Prois, Etc., 799 F.2d
159, 162 (5th G r.1986).

8varner v. Varner, 666 So.2d 493, 496 (M ss.1995); Board of
Trustees of State Institutions of H gher Learning v. Johnson, 507
So. 2d 887, 890 (M ss. 1987).



provision "in no way neets the requirenents of just and reasonabl e
conpensation for the loss ..."°

What ever our belief about the enforceability of the
I i qui dat ed damages cl ause may be, it is clear that the arbitration
panel had the power to determne that it was not a reasonable
pre-estimate of damages and therefore void.? Because the
determ nation of whether the |iquidated damages provision was
legally enforceable was left to the arbitration panel under the
contract, the arbitration panel did not "exceed their powers" by
finding, as a matter of law, that it was void.

Dol e bel i eves our opinion in Delta Queen Steanboat?!! controls
the disposition of this case and requires a different result. In
Delta Queen Steanboat, we held that "arbitral action contrary to
express contractual provisions will not be respected."?!? The
arbitrator there | acked authority to order reinstatenent of a pil ot
found to be grossly careless. In this case, however, the
arbitration panel had the legal power to find the |Iiquidated
damages cl ause void. Once done, there was no contractual provision

which the arbitration panel had to follow to determ ne Ceorgia

SArbitration Panel op. p. 6.

1°See Farners Export, 799 F.2d at 162; Varner, 666 So.2d at
496; Johnson, 507 So.2d at 890.

1Del ta Queen Steanboat Co. v. District 2 Marine Engi neers
Beneficial Ass'n., 889 F.2d 599 (5th G r.1989), cert. denied, 498
U S 853, 111 S. Ct. 148, 112 L.Ed.2d 114 (1990).

2l d. at 604.



Vegetable's loss.*® The district court's and Dole's reliance on
Del ta Queen was m spl aced.

Finally, Dole asserts the arbitration panel exceeded its
authority in ordering paynent to Manprosa, a third party. As a
part of its decision, the arbitration panel awarded a portion of
the | osses to Manprosa, the grower of the onions in N caragua
Dol e asserts it has been forced to arbitrate its dispute with
Manprosa w t hout any contractual duty to do so. W disagree.

In determ ning whether the arbitration panel exceeded its
jurisdiction, we resolve all doubts in favor of arbitration.?
There is no question that Georgia Vegetable had the right to seek
damages on behal f of Manprosa as its agent.'® Manprosa explicitly
aut hori zed Georgia Vegetable to handle any type of [litigation
concerning the onions, "in its own nane just as if it were owners

of said onions."'® "A person with whom an agent nmkes a contract

13\WW note, however, that Georgia Vegetable is still limted
inits recovery to only damages submtted to the arbitration
panel. Conpare Val entine Sugars, Inc. v. Donau Corp., 981 F.2d
210, 213 (5th Cr.), cert. denied, --- US ----, 113 S.Ct. 3039,
125 L. Ed.2d 725 (1993) (broad arbitration provision permtted
resolution of issues presented to arbitrator), and Totem Mari ne
Tug & Barge, Inc. v. North American Towi ng, Inc., 607 F.2d 649,
651 (5th Cr.1979) (where party expressly stated i ssue was not
before arbitrator and other party relied on representation then
i ssue could not be decided by arbitrator).

4Val entine Sugars, 981 F.2d at 213.

Dol e asserts on appeal that the arbitration panel m sread
the applicable contract between Manprosa and Georgi a Veget abl e.
As the agreenent is not in the record, we have deferred to the
arbitration panel's factual determ nation of the contract's
scope.

®Arbi trati on Panel op. p. 2-3.
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on behalf of a principal is subject to liability in an action
brought thereon by the agent in his own nane on behalf of the
principal if the agent is a party pronisee."! Furthernore, the
contract between Dole and Ceorgia Vegetable required the
arbitration of "[a]ny dispute, controversy or claim arising out of
or relating to [the] contract or a breach thereof...."¥® From
Dol e's perspective, the two entities were one for purposes of
recovering under the contract. Because Ceorgia Vegetable was free
to sue Dole on behalf of Manprosa, we believe it was entitled to
al so seek arbitration.?®®

Any error which occurred concerned not whet her Dol e had to pay
the damages, but rather to whom the danmages should be paid.
Because the arbitration was between Dol e and Georgi a Veget abl e, the
entire anount should have been awarded to Ceorgi a Vegetable. For
purposes of Dole's agreenment with Georgia Vegetable, Georgia
Veget abl e was the owner of the perishable goods. Dol e was not

forced to arbitrate a dispute with Manprosa. Dole was only forced

"Rest at enent (Second) of Agency 8§ 364 (1958); Lubbock Feed
Lots, Inc. v. lowa Beef Processors, Inc., 630 F.2d 250, 258 (5th
Cir.1980), reh'g denied, 634 F.2d 1355 (5th G r.1980); Forest
Gl Corp. v. Tenneco, Inc., 626 F.Supp. 917, 921-22
(S.D. M ss. 1986) .

18§ 14.4 of the Contract.

As evidence that Dole is being forced to arbitrate the
case wWith Manprosa, Dol e asserts that it refused to permt
Manprosa to be a signatory of the contract. Dole Brief, p. 18 n.
12; Arbitration Panel op. p. 3. However, the nere fact that
Dole insisted it deal with Manprosa's agent and not Manprosa does
not support such a contention. Dole was aware that Georgia
Veget abl e was Manprosa's agent, and as such shoul d have been
aware that Manprosa's agent would enforce the contract on behal f
of the principal.



to pay an anount due to Ceorgia Vegetable, and by it to a third
party. Because Georgi a Veget abl e does not conplain, we find Dol e's
argunent neritless.

The district court is REVERSED, the cause is REMANDED to t hat

court to reinstate the arbitration panel award.



