IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10544
Summary Cal endar

J. KEITH ROSE, MD.,

Pl ai ntiff-Appellant,

ver sus

UNI VERSI TY OF TEXAS SOUTHWESTERN MEDI CAL SCHOCL AT DALLAS;

ROD J. ROHRICH MD.; FRITZ E. BARTON, MD.; A JAY BURNS,

MD.; H STEVE BYRD, MD.; DONNELL F. JOHNS, PhD.; PH LIP L.
KELTON, JR, MD.; JEFFREY M KENKEL, M D.; WLLIAM ADAM5, M D.;

SCOTT N.. OSH, MD.; HARRY H ORRENSTEIN, M D.; SAM BERAN, M D.;
| LDI KO GYI MESI, M D.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:99-CV-1754-G

 February 22, 2002
Bef ore DAVI S, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM *
Kei th Rose appeal s the district court’s sunmary j udgnent order
dismssing his suit filed after his termnation from a plastic
surgery residency programat the University of Texas Sout hwestern

Medi cal School. Rose alleges that: 1) the district court abused

its discretion when it ruled on the sunmary judgnent notion before

Pursuant to 5THQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent

except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Rose obtained and submtted certain nedical records; 2) he was
deni ed procedural due process because the school and its faculty
did not followits internal policies regardi ng student eval uati ons;
3) the school was not entitled to El eventh Amendnent immunity with
respect to his clains seeking reinstatenent and attorney’s fees; 4)
the individual faculty nenbers were not entitled to qualified
immunity or statutory immunity under the Health Care Quality
| nprovenent Act; and 5) there was evidence denonstrati ng a genui ne
issue of material fact wth respect to the nature of his
term nation. Rose asserts the decision was not based upon his
deficient performance during his plastic surgery residency but upon
aninosity between the chairman of the plastic surgery departnent
and hinsel f.

Qur de novo review of the record reveals that the district
court’s determnation as to all of Rose's clains should be
af firmed. The district court did not abuse its discretion in
ruling on the summary judgnent notion w thout the requested nedi cal

records. See Fep. R CQv. P. 56(f); Washington v. Allstate Ins.

Co., 901 F. 2d 1281, 1285 (5th Cir. 1990)(holding that a plaintiff's
entitlenent to discovery prior to a ruling on a notion for summary
judgnent is not unlimted, and may be cut of f when the record shows
that the requested discovery is not likely to produce the facts
needed by the plaintiff to wthstand a nmotion for summary
j udgnent .)

Additionally, neither Rose’s procedural nor his substantive
due process rights were violated. Rose was infornmed of his
probationary status for deficient per f or mance, and, upon
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termnation, he was afforded a hearing during which he was al | owed
to question and present w tnesses. Rose was given nobre process

t han was owed under the circunstances. See Board of Curators of

University of Mssouri v. Horowitz, 435 U S. 78, 86 (1978) (hol di ng

that “[t]he need for flexibility is well illustrated by the
significant difference between the failure of a student to neet
academ c standards and the viol ation by a student of valid rul es of
conduct. This difference calls for far |ess stringent procedural

requirenents in the case of an academ c dismssal); Weeler v.

MIiler, 168 F.3d 241, 247-51 (5th Gr. 1999). Rose was therefore
not entitled to any prospective relief.

Finally, Rose’s challenges to the district court’s
determ nation that the nedical school and its individual faculty
menbers were entitled to El eventh Amendnent and qualified inmmunity

are without nerit. Shaboon v. Duncan, 252 F.3d 722, 728-32 (5th

Gir. 2001).
AFFI RVED.



