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PER CURI AM *

Gregory Hicks was indicted on one count of conspiring to
manuf acture and distribute 50 grans or nore of a m xture and
subst ance contai ning a detectable anobunt of nethanphetam ne. He
was then charged by superseding information with one count of
conspiring to manufacture and distribute an unspecified quantity
of a m xture and substance containing a detectabl e anobunt of

met hanphet am ne.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Hicks first pleaded guilty, pursuant to an agreenent, to the
superseding information. The district court rejected the plea
agreenent, but Hicks persisted in his guilty plea. Hicks
subsequently pleaded guilty to the indictnent.

Hi cks then noved to withdraw his guilty pleas. The district
court denied his notion. Hicks was sentenced to a 240-nonth term
of inprisonnent on the offense charged in the information and to
a concurrent 288-nonth termon the offense charged in the
indictnment. He appeals.

Hicks first argues that the district court’s denial of his
nmotion to withdraw his guilty pleas was an abuse of discretion.
This court accords broad discretion to the district court's
decision regarding a notion to withdraw and wll reverse such a

decision only for an abuse of that discretion. United States v.

Carr, 740 F.2d 339, 343-44 (5th Cr. 1984). The totality of the
circunstances in this case indicates that H cks has failed to
denonstrate a fair and just reason for withdrawing his guilty
plea. See id.

Hi cks argues that his prosecution on the indictnent,
subsequent to his guilty plea to the superseding information
vi ol ated the Doubl e Jeopardy C ause. The Governnent contends
that there was no double jeopardy violation in the continued
prosecution of Hi cks, but it concedes that the Doubl e Jeopardy
Cl ause was vi ol ated because Hicks has received multiple

puni shnments for the sane offense.



No. 05-10005
-3-

The conti nued prosecution of Hicks, subsequent to his guilty
plea to the superseding information, did not violate the Double

Jeopardy C ause. See Ohio v. Johnson, 467 U S. 493, 501 (1984).

“Notwi thstanding the trial court’s acceptance of respondent’s
guilty pleas, respondent should not be entitled to use the Doubl e
Jeopardy C ause as a sword to prevent the State from conpleting
its prosecution on the remaining charges.” 1d. Hicks's double
| eopardy argunent |acks nerit.

However, as the Governnent concedes, the inposition of
mul ti pl e punishnments for the sane offense violated the protection

agai nst double jeopardy. See Minge v. California, 524 U S. 721,

727-28 (1998); United States v. Corona, 108 F.3d 565, 571-72 (5th

Cr. 1997). Accordingly, we will AFFIRM the convictions, VACATE
the sentences, and REMAND to the district court so that the

Governnent may el ect the count to be dism ssed. See Corona, 108

F.3d at 574 (“When we find duplicative sentences, we vacate the
of fendi ng sentences and remand with instructions that the
governnment may el ect which counts to dismss in order to bring
the sentences into conpliance.”)

Hi cks al so argues that he is entitled to resentenci ng under

United States v. Booker, 125 S. . 738 (2005). The CGovernnent

concedes that Hicks preserved the Booker issue by objecting to

his sentence under Blakely v. Washington, 542 U S. 296 (2004),

but it argues that the district court’s error was harml ess given
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that the district court rejected the plea agreenent and inposed a
288-nonth sentence froma sentencing range of 262-327 nont hs.
When the district court inposes a sentence that is
“sonmewhere in the mddle of the range provided by the
Quidelines,” this “does not tell us nuch about whether the
sentenci ng judge woul d have inposed a | esser sentence” if

sentenci ng under advisory guidelines. United States v.

Rodri guez-CGuti errez, F. 3d , No. 04-30451, 2005 WL 2447908,

*2 (5th CGr. Oct. 5, 2005). Because the Governnent has not net
its burden of show ng beyond a reasonabl e doubt that the error

was harm ess, we will REMAND for resentencing. See United States

v. Pineiro, 410 F.3d 282, 285 (5th G r. 2005).
Because the case nust be renmanded, we do not address Hi cks’s
contention that the district clearly erred by enhancing his

sentence for possession of a firearm See United States v.

Akpan, 407 F.3d 360, 377 n.62 (5th Gr. 2005).

CONVI CTI ONS AFFI RMED; SENTENCES VACATED, REMANDED



