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UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
AVERY LASHAUN BENNETT, al so known as Sol di er,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 1:04-CR-41-4

Bef ore H G3 NBOTHAM BENAVIDES, and DENNI'S, G rcuit Judges.
PER CURI AM *

Avery Lashaun Bennett pleaded guilty to possession with
intent to distribute I ess than 50 grans of cocai ne base and
ai ding and abetting. Bennett appeals the district court’s denial
of his notion to withdraw his guilty plea.

Not wi t hst andi ng that under oath at his guilty plea hearing,
he admtted his guilt and admtted that the facts to support his
plea of guilty were accurate, Bennett asserts that he is

i nnocent. Bennett, however, has not set forth any facts or

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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evidence in support of his assertion of innocence. A claimof
i nnocence, standing alone, is insufficient to allow the

wthdrawal of a guilty plea. United States v. Rojas, 898 F.2d

40, 43 (5th Gr. 1990); see United States v. Carr, 740 F.2d 339,

344 (5th Gir. 1984).

Bennett contends that, as a result of United States v.

Booker, 125 S. Ct. 738 (2005), he was denied his Sixth Arendnent
right to effective assistance of counsel and his plea was not

vol untary. Booker was deci ded on January 12, 2005, which was
after Bennett’'s guilty plea on Septenber 23, 2004. *“The

determ nati on whether the performance of counsel was deficient is
based upon the law as it existed at the tinme of trial.” Lucas v.
Johnson, 132 F.3d 1069, 1078 (5th G r. 1998). At the tine
Bennett pleaded guilty, the Sentencing Quidelines were nmandatory;
therefore, counsel was not deficient in using the Sentencing
CGuidelines to advise Bennett as to his potential sentence. See

United States v. Pineiro, 377 F.3d 464, 473 (5th Cr. 2004),

vacated, 125 S. . 1003 (2005); see also Strickland v.

Washi ngton, 466 U.S. 668, 689-94 (1984).
Additionally, to enter a knowi ng and voluntary plea, the
def endant nust have “a full understandi ng of what the plea

connotes and of its consequence.” Boykin v. Al abama, 395 U. S.

238, 244 (1969). “As long as the defendant understood the |ength
of tinme he mght possibly receive, he was fully aware of his

pl ea's consequences.” United States v. Rivera, 898 F.2d 442, 447
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(5th Gr. 1990) (brackets, internal quotation marks, and citation
omtted). The district court clearly inforned Bennett of the
possi bl e maxi num penalty for the crinme he was pleading guilty to,
and, after being told this information, Bennett continued with

his plea. Therefore, Bennett’s plea was know ng and vol untary.

See United States v. Pearson, 910 F.2d 221, 223 (5th CGr. 1990).
Considering the totality of the circunstances, it is clear
that Bennett did not establish a fair and just reason for
wthdrawing his guilty plea. See Carr, 740 F.2d at 343-44 (5th
Cir. 1984). The district court did not abuse its discretion in
denyi ng Bennett’s notion to withdraw his guilty plea. See id.

Accordingly, the district court’s judgnent is AFFI RVED



