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TEDDY JCE RABEL,
Peti ti oner- Appel | ant,
ver sus
DOUG DRETKE, DI RECTOR, TEXAS DEPARTMENT OF
CRI M NAL JUSTI CE, CORRECTI ONAL | NSTI TUTI ONS
DI VI SI CN,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:04-CV-953

Bef ore BARKSDALE, STEWART, and CLEMENT, Circuit Judges.
PER CURI AM *

Teddy Joe Rabel was convicted in Texas state court of felony
murder and sentenced to ten years of inprisonnent. Subsequently,
he chall enged his conviction in a 28 U S.C. 8§ 2254 application.
Noting certain deficiencies in the application, the magistrate
judge order Rabel to correct the deficiencies. Rabel failed to
conply with the order, and the district court dism ssed the

application for want of prosecution. Rabel filed a FED. R Q.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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P. 60(b) notion, arguing that he should be relieved fromthe

j udgnent based on counsel’s excusabl e neglect. Counsel stated

t hat he was unaware of the existence of the order and only becane
aware of the order upon receiving the dismssal order fromthe
district court. The district court denied the notion. Rabel
then filed a notice of appeal.

Rabel seeks a certificate of appealability fromthis court.
However, our jurisdictionis limted to the denial of the FED. R
CGv. P. 60(b) notion because the notice of appeal was untinely as
to the dism ssal of Rabel’s 28 U . S.C. 8§ 2254 application. Dison
v. Witley, 20 F.3d 185, 186 (5th Gr. 1994). Wth regard to his

argunent challenging the district court’s denial of the FED. R

CGv. P. 60(b) notion, a COA is unnecessary. See Dunn v.
Cockrell, 302 F.3d 491, 492 (5th Cr. 2002).
This court reviews the denial of a FED. R Qv. P. 60(b)

nmotion for abuse of discretion. Seven El ves, Inc. v. Eskenazi,

635 F.2d 396, 402 (5th Gr. 1981). Rabel filed his notion
pursuant to FED. R Qv. P. 60(b)(1), which permts a court to
relieve a party fromfinal judgnent for excusable neglect. The
district court determ ned that Rabel was not entitled to relief
fromjudgnment because Rabel failed to explain why the order to
correct the deficiencies in the application was not received but
the following orders fromthe district court were received. The
docunents nailed to Rabel’s counsel were not returned. The

district court also noted that Rabel’s notion was not supported
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by an affidavit. This court also notes that the notice of appeal
was untinely filed as to the dismssal of the 28 U S.C. § 2254
application. The pattern of neglect exhibited by Rabel’s counsel
does not warrant relief fromjudgnent based on excusabl e negl ect
under FeED. R Qv. P. 60(b). Because the district court did not
abuse its discretion in denying the notion, the judgnent is

AFFI RMED. Rabel’s request for a COA is DENI ED AS UNNECESSARY



