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Mel ody J. Garson seeks review of the admnistrative | aw
judge’'s (“ALJ”) denial of Disability Insurance Benefits (“DI B").
Ms. Garson filed her application for DIB on July 20, 2000.

| . Facts and Procedure

Ms. Garson was born in 1955 and conpleted the ei ghth grade.

Ms. Garson clains to have been di sabl ed since February 1, 2000

due to degenerative changes of the spine, obesity, borderline

" Pursuant to 5TH QG RoU T RUE 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QRaUT
RULE 47.5. 4.



intellectual functioning, and dysthyma. At the admnistrative

hearing, Ms. Garson also clainmed to suffer fromurinary and bowel
i ncontinence, as well as foot spurs with foot pain and swelling.

She al so stated she has depression with suicidal thoughts,

bi pol ar di sorder, and post traumatic stress disorder due to

ver bal , physical and sexual abuse as a child.

On February 1, 2002, after considering Ms. Garson’s age,
educati onal background, work experience and residual functional
capacity, the ALJ denied Ms. Garson benefits. He found that Ms.
Garson could not perform her past relevant work as a cook,

di shwasher, housenot her, or attendant working w th handi capped
children. However, based on the opinion of a vocational expert,
the ALJ concluded Ms. Garson could performa restricted range of
light work. As a result, there were a significant nunber of
sedentary and unskilled jobs in the national and | ocal econony
that Ms. Garson could perform

On Cctober 31, 2003, the Appeals Council concluded that
there was no reason to review the ALJ' s deci sion and deni ed Ms.
Garson’s request for review M. Garson filed a conplaint in
federal district court, seeking review of the Comm ssioner’s
final decision pursuant to 42 U S.C. 8§ 405(g). On March 18,
2005, the nmagistrate judge recommended the ALJ’ s deci sion be
affirmed. On March 30, 2005, the district judge issued an order
affirmng the Conm ssioner’s decision. M. Garson then filed

this appeal .



1. Analysis

Qur reviewis limted to two questions: (1) whether the
Comm ssioner’s final decision is supported by substanti al
evi dence, and (2) whether proper |egal standards were used to
eval uate the evidence. Witson v. Barnhart, 288 F.3d 212, 215
(5th Gr. 2002)(citing Brown v. Apfel, 192 F.3d 492, 496 (5th
Cir. 1999)); see also 42 U S.C. § 402(g). Substantial evidence
“I's nore than a scintilla but |ess than a preponderance and is
such rel evant evidence as a reasonable m nd m ght accept as
adequate to support a conclusion.” Witson, 288 F.3d at 215
(citing Richardson v. Perales, 402 U S. 389, 401 (1971)).

Al t hough we carefully exam ne the record, it is the
Comm ssioner’s role to weigh the evidence. Brown, 192 F. 3d at
496.

Ms. Garson argues that the Comm ssioner failed to consider
all of her limtations in determ ning her residual functional
capacity. However, the ALJ's findings are supported by the
record. The ALJ concluded that although Ms. Garson retained the
functional capacity for light work, she was further restricted to
perform ng those jobs that require only occasional clinbing,
st oopi ng, kneeling, crouching, and crawling. The ALJ al so found
that Ms. Garson had a m|ld concentration deficit and was |imted
to performng those jobs with a reasoni ng devel opnent | evel of

1,2, or 3, as defined by the Dictionary of Cccupational Titles.



The ALJ expl ained that neither Ms. Garson’s testinony nor the
medi cal evi dence supported her basic allegation that she is
unabl e to performany work on a regular and conti nui ng basis.
Recogni zing in his evaluation of the evidence that Ms. Garson
sought nental health treatnent in January 2001, the ALJ found M.
Garson’s testinony regarding nmental health care unbelievable.! He
al so stated that there was no evidence to support her contention
of incontinence. Finally, the ALJ explained that Ms. Garson’s
respiratory ailnments did not inpose any work-related limtations
and pointed out that there was no recent evidence of any cardiac
i npai r ment .

Ms. Garson argues that new evidence submtted to the Appeal s
Council indicated that she has edema of the |ower extremties,
limtation of nmotion in the shoul ders, severe degenerative joint
di sease in her left knee, and is only capable of performng |ight
work duty for one-and-a-half hours per day. The Appeal s Counci
consi dered the evidence but found that the new evidence did not
provide a basis for changing the ALJ' s decision. The conditions
justifying a remand based on new evidence are |imted.

In order to justify a remand, the evidence nust be (1)

new, (2) material, and (3) good cause nust be shown

for the failure to incorporate the evidence into the

record in a prior proceeding. In addition, the new

evidence nust also pertain to the contested tine
period and not nerely concern a subsequently acquired

1At the admnistrative hearing, Ms. Garson testified that
she did not seek additional nental health care because she was
afraid they would | ock her up.



disability or the deterioration of a condition that

was not previously disabling.

Leggett v. Chater, 67 F.3d 558, 567 (5th Cr. 1995)(interna
quotations omtted).

In this case, the relevant dates are February 1, 2000, the
date Ms. Garson cl ains she becane disabled, and February 1, 2002,
the date of the ALJ's decision. Dr. Endsley’ s? note that M.
Garson is only able to work |ight duty for one-and-a-half hours
per day and his conclusion that she is therefore unable to
reasonably work, relates to a functional capacity eval uation
performed on May 14, 2002. This does not pertain to the
contested tine period. Furthernore, the ALJ considered Ms.
Garson’s physical limtations to the extent they existed during
the contested tine period. As the Appeals Council stated, Ms.
Garson needs to re-apply for DIB if she wants the Conm ssioner to
consi der whet her she was di sabled after February 1, 2002.

Ms. Garson next clainms that the Comm ssioner failed to
establish the existence of work in significant nunbers that she
can perform The ALJ asked the vocational expert to consider a
hypot heti cal individual of Ms. Garson’s age, education, and
enpl oynent history, and wwth Ms. Garson’s residual functional

capacity. The vocational expert testified that such a person was

2 On May 20, 2002, Dr. Endsley reviewed a functiona
capacity evaluation that was perforned on Ms. Garson on May 14,
2002. In addition, Dr. Endsley exam ned Ms. Garson on July 19
2002.



capabl e of performng a job as a nmachi ne tender, food assenbler,
and assenbler. The ALJ found the vocational expert’s testinony
credi bl e and accepted it.

For the reasons above, we AFFIRMthe judgnent of the
district court.

AFFI RVED.



