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PER CURI AM !

Appel lant Mary Bell challenges the district court’s grant of
summary judgnent in favor of Bell’s fornmer enployer, Bank of
Aneri ca. Bell, an African Anerican, brought suit claimng that
Bank of Anmerica violated Title VII by discrimnating against her
because of her race and for retaliating agai nst her for engaging in
protected activity. Bell alleges that the district court erred in
fi ndi ng no genui ne i ssue of material fact. Revi ew ng thi s summary
j udgnent de novo, respecting the sane |egal standards that the

district court applied, see Lamar Adver. Co. v. Cont’'|l Cas. Co.

1 Pursuant to 5THCQR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



396 F.3d 654, 659 (5th Cr. 2005) (citations omtted),? we affirm
for the reasons stated bel ow
I

Bell was enployed by Bank of Anerica in the Comunity
Devel opnment  Fi nanci al Institution Departnent (CDFlI) as an
i nvestment adm ni strator. Bank of Anmerica enpl oyed two i nvest nent
adm nistrators -- Bell, and Janice Barnhart, a Caucasian, both in
the Dallas office. Both Bell and Barnhart reported to Larry West,
who then reported to Mary Schul t z.

I n 2003 Bank of America went through a restructuring, part of
whi ch involved noving the CDFI into a different departnent of the
Bank. As a part of this restructuring Bell and Barnhart both
recei ved notice fromthe Bank on Cctober 2, 2003 that the position
of investnent adm nistrator in Dallas was being elimnated and t hat
t heir enpl oyment woul d be term nated.?

I
Bell raises a claim of discrimnation based on several

i ncidents she alleges were racially notivated.* For the follow ng

2 Bell incorrectly asserts that this court should review the
district court’s sunmary judgnent for an abuse of discretion.

8 The Bank now has two senior investnent adm nistrator
positions. Those positions are located in Sarasota, Florida with
West and Schul t z.

4 Athough these incidents are difficult to decipher from
Bell’ s appellate brief, it appears that Bell is raising the sane
incidents she relied on below, specifically that the Bank: 1)
denied her a nerit pay increase for 2002; 2) provided Barnhart
assi stance with data i nput two weeks before providing it to Bell;
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reasons the district court correctly found that the plaintiff has
failed to present the required evidence to survive a summary
j udgnent on her claimof discrimnation:
A

Wth the exception of the failure to give a nerit pay increase
in 2002, Bell’s alleged incidents of discrimnation do not relate
to “ultimate enpl oynent deci sions” such as hiring, granting | eave,
di scharging, pronoting, and conpensating her. Consequent |y,
because Title VII requires the racial discrimnation to result in
an “ultimate enploynent decision,” Bell’s discrimnation claim

fails as to these incidents. Dollis v. Rubin, 77 F.3d 777, 781-82

(5th Gir. 1995).

3) gave Bell unreasonabl e deadlines, specifically by asking her to
get a cashier’s check by February 5, 2003, and giving her short
notice of a closing; 4) failed to give necessary information to
Bell directly, but rather required her to get it fromBarnhart; 5)
pl aced a witten warning in her personnel file on March 7, 2003; 6)
failed to give her necessary internet passwords around March 31,
2003; 7) placed a custoner conplaint in her personnel file; 8)
failed to inform her about updates in the Bank’s conputer system
and 9) failed to give her as many “reward poi nts” as she deserved,
whi | e gi ving Barnhart nore reward points than Bell thought Barnhart
deserved.

To the extent Bell relies on any additional evidence not
presented below, we are barred fromconsidering it as it was not
before the district court. DeBar del enben v. Cunmm ngs, 453 F. 2d
320, 325 (5th Cr. 1972) (“Were the noving papers do not reveal
the presence of a factual controversy on a material issue, the
adversary cannot . . . assert . . . on appeal as grounds for
reversal a purported factual di sagreenent never before reveal ed.”).

3



B

As to the nerit pay increase in 2002, Bell failed to produce
credi bl e evidence denonstrating that she was qualified for the
merit pay increase. Although Bell put forth evidence attenpting to
show t hat West favored Barnhart over Bell, there was no evidence to
connect these alleged actions to the Bank’ s deci sion denyi ng Bel
the 2002 nerit pay increase.® Consequently, Bell’'s claimthat she
1) was a nenber of the protected class, 2) sought the pay increase,
and 3) she did not receive the requested pay increase fails to
create a prim facie case of discrimnation as she has failed to
denponstrate that she was qualified to receive the pay increase.®

1]

In addition to discrimnation, Bell asserts a claim of
retaliation alleging that she was term nated i n Novenber 2003 as a
result of a claim she filed with the EEOC in March 2003. The
district court did not err in granting sunmary judgnent for the

Bank as to the retaliation claimas Bell has neither denonstrated

5> Further, there is no evidence that even assum ng West
treated Barnhart preferentially that he did so based on Bell’s
race. |In fact Bell herself argues that the driving force for this
all eged disparity in treatnent was West’s jeal ousy of Bell -- not
raci al ani nus.

6 The record indicates that the nerit pay was denied due to
Bell s poor performance. Thus, Bank of Anerica has a legitimte
non-di scrimnatory reason for denying the pay. Bell’s attenpt to
create a fact issue as to the Bank’s non-discrimnatory reason by
argui ng that West, her supervisor, was jealous of Bell and thus
essentially sabotaged her performance reviews, does not create a
fact question that would survive sunmary judgnent.
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a prima facie case, nor a fact issue as to the Bank’s legitimte
non-di scrimnatory reason
A
To succeed on her claimof retaliation Bell nust first present
evi dence establishing a prima facie case -- she has failed to do
so. Specifically, Bell has not, and cannot denonstrate that she
was term nated because of the EEOCC claimshe filed. Bell contends
that the fact that her term nation canme seven nonths after her EEOC
claim provides evidence of the causal connection. Mere timng
alone is insufficient in this instance to satisfy the causation
el enrent of the prima facie case.
B
Even were a prinma facie case established, Bell has failed to
adequately refute the Bank’s legitimte non-discrimnatory reason
for its actions. Bank of America contends that it elim nated Bel
and Barnhart’s positions due to restructuring in the corporation.

See EE. OC v. Tex. Instrunents, Inc., 100 F.3d. 1173, 1181 (5th

Cir. 1996) (recogni zing that an enployer’s decision to elimnate a
positionis alegitimte non-discrimnatory reason for term nating
a position or enployee). Thus it falls to Bell to denonstrate that
this reason is either 1) false, or 2) that the Bank was notivated
by retaliation in addition to restructuring. As denonstrated by
the followi ng, Bell has done neither:

1. Bell’ s argunent relating to her failure to be term nated
for perceived poor perfornmance, although not totally understood, is
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insufficient to create a fact issue surviving summary judgnent as
performance, whether good or bad, does not denonstrate that the
Bank’ s articul ated reason (restructuring) was false.’

2. Bell contends that the newly created positions in Florida
are not, as the Bank argues, at a “higher |level” than the position
she held in Dallas. Yet, by Bell’s own adm ssion the Bank
elimnated all of the investnment adm ni strator positions in Dall as.
The new positions, at whatever level, exist in the location of
Bell’s fornmer supervisors Wst and Schultz. The fact that the
position was totally elimnated in one |ocation and noved to
anot her supports the Bank’s articulated reason for Bell’s
term nati on.

3. Bel | argues that the 30-day del ay between the actual date
the CDFI was noved to the new departnent and the date of her
termnation indicates that she was term nated for reasons other
than the restructuring. We are not persuaded by this argunent.
Corporate restructuring can be conplicated and stretch out over
| ong periods of tine. Athirty-day periodis certainly not a delay
that woul d arouse suspicion of the Bank’s purpose in termnating

Bel | .

" From our reading it appears that Bell is contending that
Bank of Anerica falsely | abel ed her as an under- or poor perforner.
Bell seens to be arguing that if the Bank truly believed this
rating it would have, under its policy, term nated her enpl oynent
on the grounds of perfornmance.



4. Finally, Bell questions the appropriateness of the Bank’s
busi ness reasons for restructuring. However, the lawis clear that
“discrimnation laws [are not] vehicles for judicial second-

guessi ng of business decisions.” Walton v. Bisco Indus., Inc., 119

F.3d 368, 372 (5th Cr. 1997). Further, Bell has presented no
evidence that the restructuring was in fact notivated by racia

di scri m nati on. See Arnendariz v. Pinkerton Tobacco Co., 58 F. 3d

144, 151 n.7 (5th Cr. 1995) (holding that establishing the
enployer’s reason as msguided is insufficient; rather “the
enpl oyee at all tines has the burden of proving . . . that those

reasons were a pretext for unlawful discrimnation”); see also

Deines v. Tex. Dept. of Protective and Requl atory Servs., 164 F. 3d

277, 278 (5th CGr. 1999) (“Wiether an enployer’s decision was the
correct one, or the fair one, or the best one is not a question
wthin the jury's province to decide. The single issue for the
trier of fact is whether the enployer’s [action] was notivated by
di scrimnation.”). Consequent |y, W t hout evi dence of
di scrimnation, we decline to probe the business judgnent of the
Bank.
|V

For these reasons we find that there is an absence of any
genui ne i ssue of material fact. Thus, the judgnment of the district
court is

AFFI RVED.



