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Lillian Phillips appeals fromthe district court’s order
granting summary judgnent in favor of her enployer, TXU Energy
Retail Co. (“TXU Retail”),! on all her clainms: sex discrimnation
in violation of the Equal Pay Act (“EPA’), 29 U S . C. 8§ 206(e),

and Title VII, 42 U S.C. § 2000e-2000e-17, and race

" Pursuant to 5TH OR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5TH QR R 47.5. 4.

1 TXU Energy and TXU Retail are wholly-owned subsidi aries of
TXU Corp. Throughout this opinion, “TXU refers to Defendants
col l ectively.



discrimnation and retaliation in violation of Title VI|.? For
the foll owi ng reasons, we AFFI RM

| . Backgr ound

On May 21, 2001, Duane Lock, Director of Product Managenent
at TXU Retail, and Jim Hess, Vice-President of Strategic
Busi nesses at TXU Retail, hired Lillian Phillips, a black fenale,
for the position of Product Manager in the Product Managenent
G oup. Product Managenent was a sub-group within TXU Retail’s
Strategi c Accounts Departnent. Throughout her enploynent with
TXU Retail, Phillips reported to Lock, a black nmale, who reported
to Hess, a white nale.

During the tinme of Phillips’s enploynent, TXU Retai
enpl oyed five Product Managers and paid thema salary within the
range of $6,420 to $9,640 per nonth. Phillips earned the second
hi ghest salary at $7,916 per nonth. Chuck Wse, a white mal e,
earned $8,666 per nonth. Wse received a $2,500 signing bonus;
Phillips received a $2,000 signing bonus. A February 2002 raise
brought Phillips’s nonthly salary to $8, 235, and Wse’'s to
$8, 930.

I n Decenber 2001, TXU Energy forned an ad hoc commttee to
address issues of supplier diversity, and Lock assigned Phillips
to represent TXU Retail on the commttee. |In April 2002,

Phil l'i ps hel ped present a “Supplier Diversity Plan” to the

2 Phillips brought one claimin the district court that is
not subject to this appeal.



president of TXU Retail. |In addition to her efforts on the
supplier diversity commttee, Phillips volunteered as a nenber of
TXU Corp.’s Diversity Advisory Council (“DAC). The DAC net
quarterly with the Diversity Steering Conmttee to present ideas
and gi ve feedback regardi ng i nproving workplace diversity.

I n January 2002, Phillips received an enpl oyee review t hat
i ndi cated she net expectations. At the performance review
nmeeting, according to Phillips, Lock told Phillips that Hess “did
not |i ke aggressi ve wonen but especially not aggressive bl ack
wonen. ”

In March 2002, Cheryl Stevens, Vice-President of Wrkforce
and Supplier Diversity at TXU Busi ness Services Conpany,® invited
the DAC nenbers to a “get-to-knowyou” lunch. Phillips had a
conflicting obligation but appeared briefly at Stevens’s |uncheon
to introduce herself and said that she felt |ike she had “stepped
back in tinme” when comng to work at TXU. It is unclear how Lock
| earned of Phillips’s statenent; but after he did, Lock said to
Phillips that she “needed to be careful making those kinds of
statenents in this conpany.” Lock denies maki ng such a
st at ement .

Stevens and Phillips's relationship becane tense as they

qui bbl ed over the turf of Supplier D versity. At one point,

according to Phillips, after she and Stevens had a tense
S Phillips did not report to Stevens, either directly or
indirectly.



di scussi on about Supplier Diversity, Stevens said to her, “You' d
better be nore afraid of ne than of [Lock] because [Lock] can

| eave the conmpany, but | will still be here and you will have to
deal with ne.”

In the summer of 2002, TXU Retail underwent a reduction in
force: It termnated Phillips and 33 other Strategic Accounts
enpl oyees, including two white males from Product Managenent.
Phil l'i ps conpl ai ned of her termnation to TXU s General Counsel
in Septenber 2002. An investigation by Pat Di xon, Enployee

Rel ati ons Manager, and Tomy Lee, Hunman Resources Manager of TXU

Retail, ensued. They concluded that there was no evi dence of
discrimnatory or retaliatory conduct with respect to Phillips’'s
treatnent while at TXU or her termnation. Phillips filed suit

on Novenber 10, 2003. After discovery, TXU filed and won summary
judgrment on all of Phillips's clains. Phillips appeals.*

1. Discussion

We review the grant of a sunmmary judgnent notion de novo,
and apply the sane standard as the district court. Rachid v.

Jack in the Box, Inc., 376 F.3d 305, 308 (5th Cr. 2004); FED. R

ClV. P. 56. W resolve any factual inferences in favor of

Phillips, the nonnovant, and ask whether TXU, the novant, is
entitled to judgnent as a matter of law |d.
4 In her conplaint, Phillips also alleged TXU discrini nated

agai nst her by failing to hire her for several new positions
after her termnation. She does not appeal the district court’s
grant of summary judgnent to TXU on that claim
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The McDonnel | - Dougl as burden shifting standard for both

discrimnation and retaliation clainse in the Fifth Crcuit is

wel | -settl ed. See, e.qg., Manning v. Chevron Chem Co., 332 F.3d

874, 881 (5th Cr. 2003); Davis v. Dallas Area Rapid Transit, 383

F.3d 309, 319 (5th Gr. 2004). First, Phillips nust state a

prima facie case of discrimnation or retaliation. 1d. If she
succeeds, the burden shifts to TXU to provide a legitimate,

nondi scrimnatory and nonretaliatory reason for paying her
differently fromothers in the sane position and term nating her.
Id. If TXU satisfies this burden, the burden again shifts to
Phillips to prove that TXU s proferred reason was pretextual

Id. Phillips may al so prove that sex or race was a notivating
factor for the pay differential or her termnation, even if TXU s

reason i s true. Rachid v. Jack in the Box, Inc., 376 F.3d 305,

312 (5th Gr. 2004). “The plaintiff retains the ultinmte burden

of persuasion throughout the case.” Faruki v. Parsons S.1.P.,

Inc., 123 F.3d 315, (citing Tex. Dep’'t of Cnty. Affairs v.

Burdi ne, 450 U.S. 248, 253 (1981)).

A. Sex Discrinmnation

Phillips alleges that TXU di scrim nated agai nst her on the
basis of sex by paying Wse nore than she was paid for the sane
position. She asserts these facts for her sex discrimnation
cl ai munder both the EPA and Title VII.

“Title VII states that it is unlawmful ‘to discrimnate
agai nst any individual with respect to his conpensation
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because of such individual’s [. . .] sex.’” Siler-Khodr v. Uniyv.

of Tex. Health Sci. Cir. San Antonio, 261 F.3d 542, 545-46 (5th

Cr.), cert. denied 537 U. S. 1087 (2002) (quoting 42 U S.C. 8§

200e-2(a)). “[T]lhe EPA has a higher threshold [than Title VII],
requi ring that an enpl oyer not discrimnate ‘between enpl oyees on
the basis of sex . . . for equal work on jobs the perfornmance of
whi ch requires equal skill, effort, and responsibility, and which
are perfornmed under simlar working conditions. In short, it
demands that equal wages reward equal work.’'” [|d. at 546 (citing

29 U.S.C. 206(d)(1); Corning G ass Wrks v. Brennan, 417 U. S

188, 195 (1974). Phillips’s burden to show that TXU s
| egitimate, nondiscrimnatory reason is pretextual applies to

both t heori es. Pl ener v. Parsons-G | bane, 713 F.2d 1127, 1136

(5th Gr. 1983). The EPA defines the range of legitimte,

nondi scrim natory reasons available to an enpl oyer: An enpl oyer
may pay different wages under these circunstances based on one of
the four statutory exceptions to the EPA: (1) a seniority system
(2) a nmerit system (3) a systemthat neasures earning by
quantity or quality of production; or (4) a differential based on
any other factor other than sex. 1d.

TXU does not contest that Phillips established a prinma facie

case for sex discrimnation under both the EPA or Title VII.

Assum ng she did,®> we proceed to TXU s asserted |l egitinate,

> The district court did not decide the issue, and TXU does
not contest that Phillips has established a prima facie case with
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nondi scrimnatory reason for its acts: Wse had an MBA, unlike
Phillips, and had nore years of marketing experience than she
did.® TXU produced a witness fromits human resources depart nent
who testified that enployees’ salaries, including Wse’s and
Phillips’s, depended on their education and experience, and that
he placed Wse in a higher pay range because of Wse’s education
and experience. Lock testified he determ ned what anount to
offer to each Wse and Phillips based on the salary ranges
establ i shed by the human resources departnent.

Philli ps nmakes three argunents that TXU s reason is
pretextual: she clainms (1) that TXU did not consider education
and experience in determning salaries; (2) that Lock never
conpared her education and experience to Wse’'s; and (3) that
TXU s nondi scrimnatory reason does not actually explain
Phillips’s salary at the tine that decision was nade. |In support
of her first argunent, she points to another Product Mnager,

Trey Beasl ey, who earned | ess than Phillips despite Beasley’s

regard to her claimfor sex discrimnation under the EPA. To
establish a prima facie case under Title VII, Phillips nust show
that she was (1) a nenber of a protected class, and (2) she was
paid | ess than a nonnmenber for work requiring substantially the
sane responsibility. See Plener at 1136. To establish a prinma
facie case under the EPA, Phillips nust show that: (1) TXU is
subject to the EPA;, (2) she perfornmed work in a position

requi ring equal skill, effort, and responsibility under simlar
wor ki ng condi ti ons as an enpl oyee of the opposite sex; and (3)
she was paid | ess than the enpl oyee of the opposite sex. See
Chance v. Rice Univ., 984 F.2d 151, 153 (5th Cr. 1993).

6 Phillips does not contest these facts.
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MBA. Philips contends TXU could not have considered Wse's MBA
in determning his salary because Beasley’'s MBA did not secure
hima larger salary than Phillips. Phillips ignores that
educati on was but one of the two factors cited by TXU as
vari ables that explain salary differences. The differences in
pay between Wse, Phillips, and Beasley al so depend on their
respecti ve experience.

Regarding Phillips’s second argunent, it is uncontested that
Lock did not make a side-by-side conparison of Wse’s and
Phillips’s education and experience. Phillips recounts Lock’s
testinony that “[i]f there was a difference [in the salary
offered to Wse and Phillips], it could have pretty much been
primarily two things, education and experience.” Phillips makes
much of Lock’s ostensible uncertainty in this testinony. Her
mai n contention is that Lock offers this explanation for the
salary difference as a possibility, not an actual fact. First,
neither the EPA nor Title VII requires enployers to nake side-by-
side conparisons. TXU s identification of a differential basis
other than sex to explain the difference in Wse’s and Phillips’s
salaries suffices to nmeet the EPA's threshold. Second, Lock’s
testi nony does not prove that he did not rely on Wse’s and
Phillips’s education and experience in determ ning what salary to
of fer each. Lock explained that he did not renenber whether
there was a pay differential. He also explained the human
resources departnent’s role in conpensation decisions during his
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deposi tion:

Q Do you renenber in relation to Ms. Phillips’ offer
whet her M. Wse’'s offer was higher or |ower than hers?

A. At the tine | had no idea whether it was higher or |ower.

| was given a scale by HR, and based upon background,

experience, education, and consensus with HR an offer was

made.
Lock relied on the human resources departnent to set appropriate
sal ary ranges for potential enployees. Phillips does not allege
that TXU s human resources w tness discrimnated agai nst her when
he set her salary range. Cearly, when Lock accepted Human
Resource’s reconmmended sal ary ranges for each enployee, he relied
on Wse’'s and Phillips’s education and experience in determ ning
their respective salary offers.”’

Phillips fails to establish TXU s nondi scrimnatory reason
as pretextual. W affirmthe district court’s grant of summary
judgnment to TXU on her claimfor sex discrimnation under both

the EPA and Title VII.

B. Race Discrinmnation and Retaliation under Title VII

Assum ng Phillips established a prinma facie case for Title

"In addition to the aforenentioned argunents, Phillips
quotes Patrick v. R dge, 394 F.3d 311 (5th Cr. 2004), and Wi edo
V. Steves Sash & Door Co., 738 F.2d 1425 (5th G r. 1984), to
argue that TXU did not proffer sufficient evidence to support its
nondi scrimnatory reason. Phillips's reliance is m spl aced.
Unlike in Patrick, the testinony of TXUs witness fromits human
resources departnent supports Lock’s explanation for the pay
differential and squarely places the reason behind the pay

differential at the tinme Lock nmade Phillips the salary offer.
Unlike in Wiedo, TXU tinely offered evidence to support its
nondi scrimnatory reason for paying Phillips a |ower salary than
Wse.



VIl race discrimnation and retaliation,® we turn to TXU s

proffered nondiscrimnatory reason for Phillips’s term nation.
TXU states that it termnated Phillips as part of a reduction-in-
force (“RIF’), ternmed “Project OPUS.” Upper |evel managers

recei ved training and eval uated enpl oyees in an assessnent
process that exam ned their job-related conpetencies. Lock
scored Phillips | owest anong the Product Managers. Hence, she
was one of three who were term nated.?®

Phillips concedes that termnating an enployee in a RIF can
be a legitimte, nondiscrimnatory reason for term nating an
enpl oyee, but contends that TXU did not offer further evidence in
support of its decision to termnate Phillips instead of other
enpl oyees. On the contrary, TXU offered evidence that Phillips
received the | owest score on the assessnent because of Lock’s

perception of her |ack of experience in product managenent and

8 Aprima facie case of race discrimnation requires that
Phillips show that (1) she belonged to a protected group; (2) she
was qualified for her position; (3) she was term nated; and (4)
ot hers who were not nenbers of the protected class remained in
simlar positions. See Bauer v. Albenmarle Corp., 169 F.3d 962,
966 (5th Cir. 1999).

Al t hough TXU contests that Phillips denonstrated a prinma
facie case of retaliation, for purposes of this review, we assune
that she did. Her prinma facie case of retaliation requires
evidence that (1) she engaged in an activity protected by Title
VII; (2) that an adverse enpl oynent action occurred; and (3) that
a causal link exists between the protected activity and the
adverse enpl oynent action. Roberson v. Alltel Info. Servs., 373
F.3d 647, 655 (5th Cr. 2004).

® One white mal e volunteered for term nation; and the
enpl oyee with the next |owest score on the OPUS assessnent,
another white male, was termnated with Phillips.
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financi al acunen.

Phil li ps does not contest that she received the | owest score
but argues that TXU s reason is pretextual. She naintains that
her score is inaccurate and that TXU has given inconsistent
reasons for her termnation. Phillips argues her score was
i naccurate because it was based on an inaccurate assessnent, the
January 2002 performance reviews. She alleges that the January
performance reviews were biased. Even if we were persuaded by
Phillips’s argunents, TXU denies that the January performance
reviews were used in the decision-nmaking process for the RIF, and
Phillips offers no evidence in support of her contention.

Next, Phillips argues that TXU gave conflicting reasons for
her term nation. Wile each reason on its face may differ from
sone others, Phillips ignores their relevancy to one another.

For exanple, she quotes Lock: “[The] two reasons why [Phillips]
was let go . . . [are] lack of experience with product

devel opnental [sic] managenent and | ack of experience [w th]
financial acunen.” She recounts TXU s sunmary judgnent notion:
“Phillips was selected to be termnated in the [RIF] based on her
| ow assessnent scores, her limted know edge of the Energy
Sentinel suite of products, and |l ack of financial skills.”
Phillips also cites to Dixon and Lee’s report to denonstrate what
she deens is another conflicting explanation: “[Phillips’s
termnation] was due in large part to [her] |ack of success in
conpleting two product devel opnent initiatives.” Phillips argues
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that these ostensibly different reasons denonstrate their

falsity, relying on Thornbrough v. Colunbus & Greenville R R

Co., 760 F.2d 633 to support this assertion.

Unli ke in Thornbrough, reversal and remand i s not warranted

in the instant case because Phillips did not refute any of the
quot ed reasons; she thus fails to raise a genuine issue of
material fact with regard to pretext. See id. at 646.
Furthernore, the record denonstrates that Lock’s and TXU s
reasons support one another: Lock admtted that he used the
assessnent he prepared in deciding who he would term nate, and he
attributed Phillips’s | ow score on the assessnent to her |ack of
experience wth product devel opnent managenent and | ack of
financial experience. TXU s summary judgnent notion nentioned
both the assessnent and Phillips’'s |lack of financial experience.
Even if Dixon’s and Lee’s roles were relevant to Phillips’s
termnation, the reason they cite in their report is not
necessarily inconsistent with the others.

Phillips next contends that even if TXU s reason is true,
TXU was notivated by her race in termnating her. She recounts
the tension between her and Stevens in the wake of Phillips’s
coment that she felt |ike she “stepped back in tine.” She
rem nds the court of Lock’s adnonition that she “be careful
maki ng those kinds of statenments in this conpany,” as well as his
earlier statenent that Hess “did not |ike black wonen but
especi ally not aggressive black wonen.” Phillips contends that
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Lock is a “cat’s paw for Hess, and that Lock termnated Phillips
to please his boss.

A remark is considered probative of discrimnation if it
denonstrates discrimnatory ani mus and was nade by a person
primarily responsi ble for the adverse enpl oynent action or by a
person with influence or |everage over the formal decisionnaker.

Laxton v. @Gp, Inc., 333 F.3d 572, 583 (5th G r. 2003); See

Sandstad v. CB Richard Ellis, Inc., 309 F.3d 893, 899 (5th Gr.

2002).

Lock’ s remark about Hess suggests that Hess held the
di scrimnatory aninus, not the speaker. As it was Lock who was
responsible for Phillips’s term nation, not Hess, Lock’s remark
about Hess's alleged dislike is not probative of discrimnation.
Phillips fails to produce any evidence to support her contention
that Lock was acting at Hess’s behest when he term nated
Phillips.® Lock’s “better be careful” remark, assum ng arquendo
that it evidences discrimnatory aninmus, stands alone as the only
evidence of pretext. It does not raise a genuine issue of
material fact that TXU discrimnated against Phillips. See

Pal asota v. Haggar G othing, Inc., 342 F.3d 569, 577 (5th Gr.

2003) (“After Reeves . . . so long as renmarks are not the only

evi dence of pretext, they are probative of discrimnatory

0 Phillips's “cat’s paw’ argunent consists of conclusory
allegations. The facts in this case do not raise the suspicion
generated in Russell v. MKinney Hospital Venture, 235 F.3d 219
(5th Gr. 2000), on which Phillips relies.
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intent.”).

Phillips also points to Stevens’s remark, “[y]ou’d better be
nmore afraid of me than of [Lock]” as evidence of retaliation.
Philli ps does not offer any evidence that Stevens had infl uence
or |l everage over the formal decisionnmaker, Lock.

I11. Conclusion

W AFFIRM the district court’s grant of summary judgnent.
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