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UNI VERSI TY OF TEXAS MEDI CAL BRANCH HOSPI TAL; JOHN DOE #1, M D.
Gal veston; JOHN DOE #2-10; DR SHAH, Opt hal nol ogi st; DR JORCE L.
PARTI DA, Chief Health Programer; JOSEPH HARO, Warden, Federal
Correctional Institution, Big Spring; BUREAU OF PRI SONS; JOHN
ASHCROFT, U.S. ATTORNEY GENERAL, Individually and in his Oficial
Capacity,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 5:04-CV-14

Before JOLLY, DENNI'S, and CLEMENT, G rcuit Judges.
PER CURI AM *
Romual do Lopez-Heredia (Lopez), federal prisoner # 51575-
198, appeals fromthe dismssal as frivolous, pursuant to
28 U.S.C. 8 1915A and 42 U . S.C. § 1997e, of his action brought

pursuant to Bivens v. Six Unknown Naned Agents of Federal Bureau

of Narcotics, 403 U. S. 388 (1971), and the Federal Tort d ains

Act (FTCA), 28 U S. C. 88 2671-80. Lopez makes no argunents

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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relevant to the dism ssal of his Bivens clains; he has abandoned

any such argunents for appeal. See In re Minicipal Bond

Antitrust Litigation, 672 F.2d 436, 439 n.6 (5th Gr. 1982).

Lopez contends that the physician defendants were agents of
the Governnent for purposes of the FTCA and that the duty inposed
on the Bureau of Prisons (BOP) by 18 U S.C. 8§ 4042 to care for
prisoners extends the scope of the FTCA to include the physician
defendants. The FTCA's wavi er of sovereign imunity does not
extend to negligent acts of independent contractors such as the
Uni versity of Texas Medical Branch (UTMB) or contract physicians.

See Linkous v. United States, 142 F.3d 271, 275-77 (5th GCr.

1998). Lopez’'s contention that the independent-contractor
physi ci an defendants in his case were agents of the Governnent is
unavai | i ng.

Assum ng, arguendo, that Dr. Jorge Partida was a federa
enpl oyee, then recovery fromthe United States m ght be possible

under to the FTCA See Bodin v. Vagsheni an, 462 F.3d 481, 484

(5th Gir. 2006); Gl v. Reed, 381 F.3d 649, 658 (7th Gr. 2004).

The BOP's FTCA clains procedure is separate fromthe BOP s
adm ni strative renedi es procedure, see 28 C F.R

88 543.30-543.32. A plaintiff nust exhaust adm nistrative
remedi es before pursuing relief under the FTCA. 28 U S.C

8§ 2675(a); Frantz v. United States, 29 F.3d 222, 224 (5th G

1994). We need not determ ne whet her Lopez exhausted his FTCA
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admnistrative renedies, as his FTCA claimagainst Dr. Partida is
unavailing on its nerits.
Under Texas |aw, which applies to Lopez’s FTCA claim

Cleveland v. United States, 457 F.3d 397, 403 (5th Cr. 2006),

Dr. Shah’s alleged negligence in tearing Lopez’'s stitches while
exam ning his eye was a “supersedi ng cause” that “destroy[ed]

[ any] causal connection between the negligent act or om ssion of
[Dr. Partida] and the injury conpl ained of, and thereby [becane]

the i nmmedi ate cause of such injury.” Taylor v. Carley, 158

S.SW3d 1, 9 (Tex. App. 2004). Lopez therefore could not recover
fromDr. Partida based on the referral to Dr. Shah. Lopez’s
conpl aint states no other basis for recovery based on Dr.
Partida s all eged actions or om ssions.

The magi strate judge’s dism ssal of Lopez’s action
constitutes a strike for purposes of 28 U S.C. § 1915(g). See

Adepegba v. Hammons, 103 F. 3d 383, 387 (5th Cr. 1996). W warn

Lopez that if he accunul ates three strikes, he will be barred
under 8§ 1915(g) from proceeding in forma pauperis in a civil
action or an appeal unless he is under inm nent danger of serious
physi cal injury.

AFFI RVED.  SANCTI ON WARNI NG | SSUED.



