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Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 1:03-CVv-120

Before JOLLY, DENNI'S, and CLEMENT, G rcuit Judges.
PER CURI AM *

Jeffery Lane McKi nney, Texas prisoner # 642497, appeals the
di sm ssal of his 42 U.S.C. § 1983 conplaint as tine-barred and,
alternatively, as frivolous and for failure to state a claim
McKi nney argues that the district court’s tinme-bar determ nation
was erroneous and that because the defendants did not answer his
conplaint, the district court should have granted him a default

j udgnent instead of dism ssing his conplaint as tine-barred.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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McKi nney’ s property clains accrued on March 6, 2001, and his
retaliation clains and the false disciplinary clainms chall enging
the conditions of his confinenment accrued on March 12, 2001. See

Harris v. Hegmann, 198 F.3d 153, 156-57 (5th Cr. 1999). The

two-year limtations period was tolled for a total of 116 days
whi | e McKi nney exhausted his adm nistrative renedies, i.e., from
March 19, 2001, through July 12, 2001. See id. at 158; Rodriquez
V. Holnes, 963 F.2d 799, 803 (5th G r. 1992). Therefore, to be
tinmely, all of his clains had to be filed no | ater than Monday,
July 7, 2003. Consequently, his conplaint, filed on July 11,
2003, was tinme-barred.

We add that MKinney has failed to brief the district
court’s determnation that his prison disciplinary claimseeking

nmonet ary damages was barred by Heck v. Hunphrey, 512 U S. 477

(1994), and he has therefore waived its review. See Yohey v.

Collins, 985 F.2d 222, 224-25 (5th Gr. 1993). Finally, because
McKi nney’ s conplaint clearly indicated that his clainms were tine-
barred, the district court was authorized to dismss the suit at
any tinme. 28 U S C 8 1915(e)(2); Harris, 198 F. 3d at 156.

McKi nney’ s appeal |acks arguable nerit and therefore is

di sm ssed as frivol ous. See 5THCQR R 42.2; Howard v. King, 707

F.2d 215, 219-20 (5th Gr. 1983). The district court’s dism ssa
of the § 1983 clains and our dism ssal of this appeal count as

two strikes for purposes of 28 U . S.C. 8§ 1915(g). See Adepegba v.

Hammons, 103 F. 3d 383, 388 (5th CGr. 1996). MKinney is
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cautioned that if he accunulates three strikes under § 1915(Q),
he will not be able to proceed in forma pauperis in any civil
action or appeal filed while he is incarcerated or detained in
any facility unless he is under inmm nent danger of serious
physical injury. See 8§ 1915(g).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



