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MACKI EL BI LLI NGSLEY,
Pl ai ntiff-Appellant,
ver sus

WLHELMENIA S. HOMRD, in her individual and official capacities
as Senior Warden of Price Daniel Unit; JOSEPH B. KELLEY, in his
i ndi vidual and official capacities as Laundry Captain of Price
Daniel Unit; THOVAS L. DRIVER, in his individual and officia
capacity as Laundry Manager IlI1 of the Price Daniel Unit; MARTHA
E. GOOLSBY, in her individual capacity as Laundry Manager |11 of

the Price Daniel Unit; DON A JENKINS, in his individual capacity

as Laundry Manager Il of the Price Daniel Unit; STEPHEN J.

MCI LROY, in his individual capacity as the Investigator Il; |RENE
CANALES, in her individual and official capacities as the Health
Adm ni strator of the Price Daniel Unit; COGDELL MEMORI AL
HOSPI TAL; TEXAS TECH MEDI CAL BRANCH

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 5:04-CV-196

Bef ore JONES, Chief Judge, and H G3 NBOTHAM and SM TH, G rcuit
Judges.

PER CURI AM ~
Mackiel Billingsley, Texas Inmate # 1261048, appeals the

di sm ssal as frivolous of his in forma pauperis (IFP)

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



42 U.S. C. 8 1983 conpl aint. He al so appeals the denials of his
motions for appointnment of counsel and for leave to file a
suppl enental conplaint. Inhis conplaint, Billingsley clainedthat
defendants W/l helnenia S. Howard, Joseph B. Kelley, Thomas L.
Driver, Martha E. Goolsby, Don A Jenkins, Stephen J. Milroy,
| rene Canal es, Cogdell Menorial Hospital, and Texas Tech Medi cal
Branch were deliberately indifferent to his serious nedical needs
in violation of the Ei ghth Anendnent.

Pursuant to 28 U.S.C. 8 636(c), Billingsley consented to have
hi s case proceed before the magi strate judge (MJ). Because the M
dismssed the conplaint as frivolous pursuant to 28 U S C
88 1915(e)(2)(B) and 1915A(b)(1) and 42 U S.C. 8§ 1997e(c)(1)-(2),

this court reviews the decision de novo. See Vel asquez v. Wods,

329 F.3d 420, 421 (5th Cr. 2003).

Billingsley cont ends t hat prison medi cal officials
intentionally interfered with and delayed processing for eight
weeks his physician’s order that he receive state boots to
alleviate pain in his feet caused by diabetic peripheral
neuropathy. He maintains that the eight week delay in obtaining
state boots constituted deliberate indifference. To prevail on a
claimof deliberate indifference to nedical needs, the plaintiff
must establish that the defendant denied him treatnent,
purposefully gave himinproper treatnent, or ignored his nedical

conplaints. Domino v. Texas Dep’'t of Crimnal Justice, 239 F.3d

752, 756 (5th Cr. 2001). In the instant case, the record
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i ndi cated that the nedi cal personnel had, in fact, been responsive
to Billingsley, scheduling consults wth his physician when
request ed and providi ng pai n nedi cati on whil e al so seeki ng appr oval
for the boots. Because Billingsley failed to show deliberate
indifference, the M} appropriately dism ssed his conplaint.
Billingsley further argues that the M) erred in dism ssing his
conplaint with prejudice. D smssal with prejudi ce was appropri ate
here because Billingsley had a full opportunity during the pendency
of the suit to state and develop his legal clains but did not do

so. See Rodriquez v. United States, 66 F.3d 95, 96 (5th Cr. 1995)

(citing Good v. Allain, 823 F.2d 64, 67 (5th Gr. 1987), George V.

King, 837 F.2d 705, 708 n. 2 (5th Cr. 1988)).
Billingsley additionally appeals the MI’s denial of his notion
to file a supplenental conplaint. Upon review of the record, we

di scern no abuse of discretion. See Burns v. Exxon Corp., 158 F. 3d

336, 343 (5th Cr. 1998); see, e.q., United States v. W]IKkes,

20 F.3d 651, 653 (5th Gr. 1994).
Because this litigation presents no exceptional circunstances,
the M} al so did not abuse her discretion in denying Billingsley' s

nmotion for appointnent of counsel. See U ner v. Chancellor,

691 F.2d 209, 212 (5th Cr. 1982); Cooper v. Sheriff, Lubbock

County, Tex., 929 F.2d 1078, 1084 (5th G r. 1991).

The MJ's dism ssal of Billingsley' s action as frivol ous counts

as a strike under 28 U S.C. 8§ 1915(g). See Adepegba v. Hammons,

103 F. 3d 383, 387 (5th Gr. 1996). Billingsley is hereby cautioned
3



that if he accunulates three strikes, he will not be allowed to
proceed IFP in any civil action or appeal filed while he is
incarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 8§ 1915(g).

AFFI RVED;  SANCTI ON WARNI NG | SSUED.



