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Plaintiff-Appellant Ida Keele (“Keele”) appeals a district
court order granting summary judgnent to Def endants- Appel |l ees JP
Morgan Chase Long Term Disability Plan (“JP Morgan”) and Liberty
Li fe Assurance Conpany of Boston (“Liberty”) (collectively,

“Defendants”). The district court concluded that Liberty, the

"Pursuant to 5TH G RaUT RULE 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



pl an adm ni strator for JP Morgan, did not abuse its discretion by
denying Keele's application for long-termdisability benefits.
Because we agree that Liberty did not abuse its discretion, we
AFFI RM t he deci sion of the district court.
| . FACTUAL AND PROCEDURAL BACKGROUND

Keel e, an enpl oyee of Chase Manhattan/ Texas Commerce Bank,
was a participant in short-termand long-termdisability
i nsurance plans adm nistered by Liberty. Keele initially applied
for short-termdisability benefits in March 2001, claimng that
she had a “bone spur pinching nerves in [her] neck.” \Wen those
benefits expired, she applied for long-term benefits in Septenber
2001 and received interimpaynents while a final decision on her
claimwas pending. In January 2002, Liberty denied Keele s |ong-
termdisability claimon the basis that her condition was not
“disabling,” as defined by the Liberty benefits policy. Under the
Li berty plan, long-termdisability benefits are available to a
claimant who is “unable to performall of the material and
substantial duties of [her] occupation on an Active Enpl oynent

basi s because of an injury or sickness.” Liberty concluded that,

followng two surgeries, Keele s condition was stable, and she

was able to performher duties as a “Currency Cerk Specialist.”
Li berty informed Keele that she could request a review of

the denial if she did so wwthin sixty days and “[i] ncl ude[ d]

docunent ati on such as nedi cal treatnent notes and di agnostic test



results that contradict those currently in [her] file, as well as
any ot her nedi cal docunentation” that would support her claim On
February 13, 2002, Keele requested review of Liberty’ s decision
to deny her benefits, claimng that Liberty had given inadequate
consideration to the opinion of her famly doctor, Dr. Buescher,
that she was unable to work due to constant pain, as well as to
t he opinions of several other of her doctors. However, Keele did
not include any new nedi cal records or other docunents in support
of her claim On March 13, 2002, Liberty rem nded Keele of the
necessity of supplying additional nedical information and granted
her an additional thirty days in which to do so.

Before the expiration of that deadline, Keele submtted to
Li berty additional records fromtwd new doctors, Dr. Oellana and
Dr. Bessire, as well as records fromher dentist, Dr. Taylor
detailing treatnent between Decenber 2002 through April 2002. Six
weeks | ater, after the deadline expired, Keele submtted further
docunentation fromDr. Buescher relating to her chronic facia
pain. On June 18, 2002, Liberty inforned Keele that it had denied
her appeal. Liberty stated that there was insufficient nedical
data “to support a degree of inpairnent or limtation of her
functional capacity, which would preclude [her] fromthe materi al
and substantive duties of [her] occupation as Currency Cerk
Specialist.” Liberty also stated that evidence reveal ed no
“conditions, such as trigem nal neuralgia or other specific
neur ol ogi cal condition to explain” her conplaints of continued
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pai n.

Ei ghteen nonths later, in Decenber 2003, Keel e sent another
set of nedical records to Liberty in the hope of reviving her
claim These record were fromtwo ot her neurologists, Dr. Sharlin
and Dr. Briggs, who treated her from Novenber 2002 to Cctober
2003. Keel e argued that these doctors had di agnosed her condition
as trigemnal neuralgia and that therefore Liberty should
reconsider its denial of her claim Liberty refused Keele’'s
request for an additional review Subsequently, Keele filed suit
inthe United States District Court for the Southern District of
Texas. Keele clained that Liberty erred by refusing to consider
t he new nedi cal evidence she submitted and that Liberty abused
its discretion by denying her benefits claim

The district court referred the case to a magi strate judge
for pre-trial managenent under 28 U . S.C. § 636(b)(1)(A) and (B)
Thereafter, both Keele and the Defendants filed notions for
summary judgnent. The nagistrate judge filed a Menorandum and
Recomendat i on proposi ng that Keele's notion be denied and the
Def endants’ be granted. Keele tinely filed objections. On
Septenber 27, 2005, the district court issued an Order Adopting
the Magi strate Judge’s Menorandum and Recomrendati on, thereby
granting summary judgnent in favor of the Defendants. This appeal
by Keel e foll owed.

1. JURI SDI CTI ON AND STANDARD OF REVI EW

This court has jurisdiction pursuant to 28 U S.C. § 1291. W
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review a district court’s grant of summary judgnent de novo.

Dal |l as County Hosp. Dist. v. Assocs. Health & Wl fare Pl an, 293

F.3d 282, 285 (5th Gr. 2002). Sunmary judgnment is proper when
t he pl eadi ngs, discovery responses, and affidavits show that
there is no genuine issue of material fact and that the noving
party is entitled to a judgnent as a matter of law FeD. R Q.
P. 56(c). A dispute about a material fact is genuine if the
evidence is such that a reasonable fact-finder could return a

verdict for the non-noving party. Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 248 (1986). Wen deciding whether there is a
genui ne issue of material fact, this court nust view all evidence

in the light nost favorable to the non-noving party. Daniels v.

Gty of Arlington, 246 F.3d 500, 502 (5th Cr. 2001).

Keel e’ s request is governed by the Enpl oyee Retirenent
| ncone Security Act of 1974 (“ERISA’), 29 U S.C. 8§ 1001 et seq.,
whi ch aut hori zes federal court review of such benefit decisions.

See (ooden v. Provident Life & Acc. Ins. Co., 250 F.3d 329, 332

(5th Gr. 2001). ERISA benefit plan decisions are revi ewed under
a de novo standard unless the benefit plan gives the
adm ni strator discretionary authority to determne eligibility

for benefits. Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101,

115 (1989). Where, as the parties agree is the case here, the
admnistrator’s discretionary authority is clear under the terns
of the benefits plan, we review the adm nistrator’s decision for

" Ellis v. Liberty Life Assur. Co., 394 F. 3d
5

“abuse of discretion.




262, 269 (5th Cr. 2004). “In applying the abuse of discretion
standard, we anal yze whether the plan adm nistrator acted

arbitrarily or capriciously.” Meditrust Fin. Servs. Corp. V.

Sterling Chens., Inc., 168 F.3d 211, 214 (5th Cr. 1999). Thus

the decision to deny ERI SA benefits nust be “based on evidence,

even if disputable, that clearly supports the basis for its

denial.” Vega v. Nat'|l Life Ins. Servs., Inc., 188 F.3d 287, 299

(5th Gr. 1999)(en banc).

Additionally, if the conplaining participant shows that the
pl an adm ni strator has a conflict of interest, then judicial
reviewis |less deferential than an ordi nary abuse of discretion
review. Id. at 297. Here it is not disputed that Liberty was
acting both as the plan adm nistrator and the insurer with regard
to Keele’s claim Accordingly, Liberty's decisions are entitled
to less than full deference, in order to “neutralize any untoward
i nfluence resulting fromthe conflict.” | d. at 296

111. DI SCUSSI ON

On appeal, Keele argues that the district court erred in
concludi ng that there was no genui ne issue of material fact
regardi ng whet her Liberty abused its discretion by denying
Keele’'s claimfor |ong-term benefits.

Keel e clainms that under this court’s holding in Vega, the
addi tional docunentation that she submtted ei ghteen nonths after

her appeal was deni ed becane part of the admnistrative record in



the case, and that Liberty’'s failure to reviewthis materia
indicated that its decision was not “fair and inforned.” The
Def endants deny that this material has becone part of the
adm nistrative record and argue that Liberty was in no way
required to reviewit.

This dispute raises an interesting question regarding the
reach of statenents made by this court in Vega. There, we
addressed whet her a party whose insurance claimhad been denied
by a plan adm nistrator could present new evidence to the
district court. We declared that:

Before filing suit, the claimant’s |awer can add
addi tional evidence to the adm nistrative record sinply by
submtting it to the admnistrator in a manner that gives
the admnistrator a fair opportunity to consider it. :

If the claimant submts additional information to the
adm ni strator, however, and requests the admnistrator to
reconsi der hi s decision, that additional information should

be treated as part of the adm nistrative record. .

Thus, we have not in the past, nor do we now set a

particularly high bar to a party’'s seeking to introduce

evidence into the adm nistrative record.

We hol d today that the adm nistrative record consists
of rel evant informati on made avail able to the adm ni strator
prior to the conplainant’s filing of a lawsuit and in a
manner that gives the admnistrator a fair opportunity to
consider it.

ld. at 300.

These passages suggest that new evidence submtted by the
cl ai mant becones a part of the admnistrative record even if it
is submtted after the adm nistrator has reached its final
deci sion. Read thusly, these passages conflict with prior cases

in which we indicated that the adm nistrative record consi sted of



t hose docunents before the adm nistrator at the tine the clai ns

deci sion was made. See, e.qg., S. FarmBureau Life Ins. Co. V.

Moore, 993 F.2d 98, 102 (5th G r. 1993); Bellaire Gen. Hosp. V.

Blue Cross Blue Shield, 97 F.3d 822, 827 (5th Cir. 1996).! This

interpretation of Vega al so poses a nunber of practical problens,
sone of which were nicely elucidated by the Eastern District of

Loui si ana in Needham v. Tenet Select Benefit Plan, No. Cv.A 02-

3291, 2004 W. 193131, at *7 (E.D.La. Jan. 30, 2004). There, the
district court questioned:

Does an adm nistrator ipso facto abuse its discretion by
refusing to reconsi der its deci si on after t he
adm ni strati ve appeal process is concluded? At what point,
if any, may an admnistrator close its file and sinply
refuse to consider new evidence? |f an adm nistrator
legitimately may take this position eight nonths after
denying a claimant’s appeal, is it not inconsistent with
t he abuse of discretion standard of review for the Court
to then judge the reasonabl eness of the denial in light of
evi dence submtted post hoc?

The Defendants hel pfully suggest that the tine frane in
whi ch a clai mant can submt new evidence to the adm nistrator is
limted by the | anguage “in a manner that gives the adm nistrator
a fair opportunity to consider it” fromVega. 188 F.3d at 300.
The Defendants contend that Keele' s docunents, submtted ei ghteen

mont hs after her clai mwas closed, were not subnmtted in “a

! W do not nean to inply that these earlier decisions take
precedence over Vega, which is an en banc decision. W sinply
point out that if Vega allows into the record evidence submtted
after the adm nistrator has reached a final decision, this
holding inplicitly alters what had been a settled point in our
j urisprudence.



manner that g[ave] the adm nistrator a fair opportunity to
consider” them This key | anguage from Vega has not been
interpreted by this court, though the Defendants’ position has

support fromat |east one district court opinion. See Schaffer v.

Benefit Plan of Exxon Corp., 151 F. Supp. 2d 799, 809 (S.D. Tex.

2001) (suggesting that evidence submtted two years after a claim
was deni ed was not submtted “in a manner that gives the
admnistrator a fair opportunity to consider it”). Alternatively,
however, one could read this phrasing fromVega as referring to
the length of tinme between the claimant’s subm ssion of the new
evi dence and subsequent filing of suit in federal court. Such an
interpretation is consistent with the overriding concern of Vega,
whi ch was to “encourage the parties to resolve their dispute at
the adm nistrator’s level.” 188 F.3d at 300.

We need not decide this question of Vega s precise
requi renents today, because we conclude that the docunents in
di spute do not change the disposition of the case. |Indeed, the
district court considered the |ate-submtted docunents “in an
abundance of caution,” and still determ ned that there was no
material issue of fact regarding whether Liberty had abused its
di scretion. The district court found that Keele had failed to
produce evi dence that her nedical condition prevented a return to
her duties as a Currency Clerk Specialist, which included sitting

for up to six hours a day, data entry for up to seven hours, use



of fine finger dexterity for up to six hours, lifting itens

wei ghing twenty-to-thirty pounds about five tinmes per day, and
bendi ng and reaching for thirty mnutes a day. The district court
concl uded that Keel e had not produced sufficient docunentation
evi denci ng her restricted physical capacity to establish her
disability. After careful review of the record, we agree with the
district court.?

Statenents by several of Keele' s doctors, as well as by
Keel e herself, inply that Keele was able to perform many of the
duties required by her enploynent. For exanple, on March 31,

2001, Keele conpleted a formstating that she was capabl e of
sitting for fifteen hours per day, standing for two hours per

day, walking for fifteen m nutes per day, and driving for two
hours per day. On October 26, 2001, Dr. Buescher indicated that
Keel e had a functional capacity of Cass 5 (incapable of m ninmm
activity). Two days |later, however, Dr. Buescher conpleted a form
stating that Keele could [ift up to ten pounds, could sit for

ei ght hours per day, could stand, and could wal k, bend, and kneel

infrequently. On January 7, 2002, Dr. Mns, Keele s surgeon,

2 Keel e suggests that if Vega requires that the record
include the | ate-submtted docunents, and Liberty refused to
review t hose docunents, then Liberty’s decision was per se an
abuse of discretion, and summary judgnent was i nproper. W
di sagree with that |ogic, because the reviewng court’s task was
to assess Liberty’s June 2002 decision finally denying Keele's
claim not Liberty' s Decenber 2003 decision to not review
addi ti onal docunents.
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signed a letter stating that he “found no basis precluding M.
Keele fromreturning to work at her own occupation as a currency
Clerk Specialist on a full tinme basis.”?

The strongest evidence for Keele’'s disability comes fromthe
above-nenti oned October 26, 2001 report by Dr. Buescher and a
April 24, 2002 letter by the sane doctor stating that Keel e was
unable to performthe tasks required by her occupation and was
“unabl e to work” because she was “in pain all the tinme.” But Dr.
Buescher’s October 26, 2001 report was contradicted by his
witten statenents fromtwo days later, and his April 24, 2002
letter cane six nonths after he |ast had exam ned Keel e.
Moreover, Dr. Buescher’s di agnoses were unacconpani ed by
obj ecti ve nedi cal data.

Keel e points to Liberty's statenent in its June 2002 letter
t hat her evidence reveal ed no “conditions, such as trigem nal
neural gia or other specific neurological condition to explain”
her conplaints of continued pain. She argues that her
subsequent|ly subm tted docunentation contains several diagnhoses
of her condition as trigem nal neuralgia, thus requiring Liberty
to reverse its denial of her claim The absence of a diagnosis,
however, was not Liberty’'s sole reason for denying Keele's

claim--nore significant was her failure to produce docunentation

® This letter was prepared by Liberty's consulting
physician, Dr. Brown, after a conversation between her and Dr.
M ns on Decenber 21, 2001.
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of her physical limtations. The docunents submtted | ate by
Keel e do include a diagnosis of trigem nal neural gia, but they do
not contain additional information concerning restrictions on her
ability to performthe duties of her occupation. |Indeed, Keele's
neurol ogist, Dr. Sharlin, noted in January 2003 that Keel e was
happy with the current managenent of her trigem nal neural gia.

We therefore agree that Liberty s decision to deny Keele’'s
claimfor long-termdisability benefits was supported by
sufficient evidence to render that decision neither arbitrary nor
capricious. Keele has failed to show a material issue of fact
regardi ng whet her Liberty abused its discretion.

| V. CONCLUSI ON

For the foregoing reasons, we AFFIRM the order of the

district court granting summary judgnent to the Defendants.

AFFI RVED.
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