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W EUGENE DAVIS, Circuit Judge: ™

In this direct crimnal appeal, Taj Kareem Smth (“Smth”)

chal l enges his conviction and sentence for (1) possession wth

"District Judge of the Eastern District of Texas, sitting by
desi gnati on.

“Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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intent to distribute one kil ogramor nore of PCP, (2) possession of

a firearm in furtherance of a drug trafficking crine, and (3)

possession of a firearmby a convicted felon (Counts |, |1, &Il

respectively). Finding sufficient evidence to support the jury’'s

verdi ct and rejecting defendant’s ot her points of error, we AFFI RV
| .

On April 5, 2004, Houston police officers went to execute a
search warrant at the Quail Chase Apartnents, apartnent nunber
2702, and arrest warrants for the Defendant Smth and his
conpani on, Scham ka Satchel |l (“Satchell”). O ficers observed Smth
and Satchell enter the apartnent along with three children, stay
for a short tinme, and then |eave again. After they left the
apartnent, officers arrested Smth and Satchell in the apartnent
parking lot and used Smth's key to enter the apartnent.

During their search, after detecting the strong snell of PCP,
the officers found two Gatorade bottles and a Pine Sol bottle in a
cabinet under the kitchen sink which together contained 1.4
kil ograns of liquid PCP. Behind the bottles were small plastic
vials. A loaded rifle was al so found behind the |iving room sof a.
In the bedroom the police found nen’'s clothes, Smth' s Texas
identification card, Smth' s Texas Departnent of Corrections
identification card, and two prescription pill bottles, one with
Smth s nanme and another with his nother’s. The police also found
$1,360 in cash inside the drawer of a nightstand by the bed.

At the scene, after receiving a Mranda warning, Smth told a
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police officer that he stayed at the apartnent occasionally and
left his clothing and identification there, but that it was not his
per manent address.

Smth's first trial ended in a mstrial after the district
court found that the prosecutor had i nproperly gone outside of the
record and m scharacterized evidence during closing argunent.

At Smth's second trial, in addition to testinony about the
April 5, 2004, arrest, police officers testified that on April 1
and April 2, 2004, they had observed an individual fitting Smth’s
description engaging in what they concluded were narcotics
transactions with a nunber of people who entered and exited the
Quai |l Chase apartnent unit for short visits. The officers also
told the jury that the small plastic vials recovered fromunder the
kitchen sink would be useful in the distribution of the nearly
$100, 000 worth of PCP found in the apartnment. |In addition, over
defense objection, the governnent introduced two of Smth’'s
previ ous convictions for the sale of a controll ed substance (crack
cocai ne) in 1998.

On the issue of whether Smth lived in the apartnent, the
governnent presented the testinony of Kreshelle D xon (“D xon”),
who testified that she was the |ease holder of the apartnent
involved in the case and that she had subl eased the apartnent to
Sat chel | . D xon indicated that on “some occasions” Smth was
present in the apartnment when she visited Satchell and that Smth

on “sone occasions,” answered t he phone, even when Satchell was not
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there. A police officer also testified that the cl othes found at
the apartnent appeared to be the right size to fit Smth.

At the close of the case, the jury convicted Smth on all
t hree counts.

At sentencing, the primary issue was whether Smth' s two
previ ous Texas convictions for delivery of a controlled substance
shoul d be treated as a single conviction rather than two separate
convictions for purposes of sentencing. The convictions resulted
fromSmth's sal e of crack cocaine to an undercover police officer,
once on Decenber 9, 1998, and again on Decenber 10, 1998. The
district court declined to treat Smth's two convictions as a
single conviction, and as a result, the court found that it was
requi red, pursuant to 21 U S.C. § 841(b)(1)(A), to sentence Smth
to life inprisonment on Count | (possession with intent to
distribute).?

On appeal, Smth raises 5 issues: (1) the evidence was
insufficient to support the verdict and |life sentence on Count |
and Count Il of the indictnent; (2) the district court erred in
admtting, as Rule 404(b) evidence, the tw previous drug
convictions; (3) the district court erred by not dismssing the

charges agai nst Smth on double jeopardy grounds; (4) the district

'n addition, the district court sentenced Smith to 60
months on Count Il (firearmin furtherance of drug trafficking)
to run consecutively with Count I, and 120 nonths on Count ||
(felon in possession of a firearm, to run concurrently with
Count 1, for a total termof inprisonnent of [ife plus 60 nonths.
Smth does not chall enge the sentences inposed on those counts.
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court erred in not aggregating Smth's prior convictions for
pur poses  of sent enci ng; (5) Smth's |ife sentence was
unconstitutionally inposed.

.

Smth first argues that the district court erredinfailingto
grant his notion for judgnent of acquittal on possession of the PCP
wth intent to distribute based on his argunent that the evidence
was insufficient to support the charge.

Where the defendant has preserved his challenge to the
sufficiency of the governnent’s evidence, we “review de novo the
district court’s denial of a notion for judgnent of acquittal.”?
Viewing all evidence in the light nost favorable to the verdict,
the court nust determ ne whether any rational jury could conclude
fromthe evidence presented at trial that the governnment has proven
all the elenents of the offense beyond a reasonabl e doubt.?3

To convict for the offense of possession with intent to
distribute, the governnent nust prove that the defendant know ngly
possessed a control |l ed substance with the intent to distribute it.?

Smth argues that the governnent has failed to establish that he

2United States v. Carbajal, 290 F.3d 277, 289 (5th Gr.
2002) .

3 d.

“United States v. Jones, 133 F.3d 358, 362 (5th Cir. 1998).
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know ngly possessed the PCP.°

Possessi on may be actual or constructive and may be proved by
circunstanti al evi dence. ® Constructive possession can be
establ i shed by showi ng (1) ownership, dom nion or control over an
item or (2) domnion or control over the place where the itemis
found.” Although a defendant’s exclusive occupancy of a premn ses
may establish his dom nion and control over an item found there,
his joint occupancy of a prem ses cannot, by itself, support the
sane conclusion.® Were the defendant jointly occupies or controls
a prem ses, the governnment mnust, in addition to show ng contro
over the place where the item was found, present evidence to
support at least a plausible inference that the defendant had
know edge of and access to the illegal item?®

Smth first argues that he did not live in or control the

Smth concedes that if the government nmakes its case on
possessi on, other evidence, such as the quantity of PCP and the
vials found in the kitchen, allows a reasonable jury to infer
intent to distribute.

°ld.

‘United States v. Salinas, -- F.3d ---, 2007 W. 646132, *6
(5th Gr. March 05, 2007) (citing United States v. De Leon, 170
F.3d 494, 496 (5th Cir.1999)).

8United States v. Hinojosa, 349 F.3d 200, 203-04 (5th Cr.
2003); see also United States v. Martin, 483 F.2d 974, 975 (5th
Cr. 1973) (mere presence in the area where the narcotic is
di scovered or nere association with the person who does control
the drug or the property where it is located is insufficient to
support a finding of possession).

°De Leon, 170 F.3d at 497.
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Quai |l Chase apartnent unit with Satchell. In support, he cites
testinony from his grandnother that he was living primarily wth
her during the time surrounding his arrest. He notes that the pil

bottles recovered at the apartnent corroborate this testinony
because one of the prescriptions had his grandnot her’s address and
the other had his nother’s address. Alternatively, Smth argues
that, even if the governnent has established that he lived in the
apartnent with Satchell, the evidence was i nsufficient to establish
t hat he exerci sed dom ni on and control over the PCP. Smth pointed
out that the PCP was hi dden under the sink in non-obvious bottles,
his fingerprints were not found on the PCP bottles, and he did not
have PCP or PCP residue on his person when he was arrested.
Because Satchell and perhaps others had access to the apartnent,
Smth continues, the evidence is consistent wwth a scenario where
ot hers placed the PCP in the kitchen cabi net wi thout his know edge.

Even if we assune Smith did not live full tinme at the Quali

Chase apartnent, the governnment presented substantial evidence in
support of the conclusion that Smth exercised joint dom nion and
control over the prem ses. Here, along with the presence of
Smth's identification cards, Smth' s pill bottles, Smth’s gun,
and clothes which would fit Smth, the governnent presented
evi dence that Smth possessed a key to the apartnent as well as the

testinony of Dixon that Smth was at tines in the apartnent al one.



Thi s evidence strongly supported a finding of joint occupancy.?

Further, we are satisfied that the circunstantial evidence
supports at |east a plausible inference that Smth knew of the PCP
in the apartnment. The strong scent of the PCP emanating fromthe
three bottles beneath the sink, Smth's nmultiple short term
visitors on April 1 and 2 of 2004, the quantity and value of the
PCP recovered, the loaded rifle (which Smth admtted he was
hol ding), the cash inside the nightstand, the small vials, and
Smth' s previous convictions could |l ead a reasonable jury to infer
that Smth knew about and sold PCP out of the apartnent.

When taken as a whole, the evidence suggests that Smth
know ngly possessed the PCP. The jury was entitled to conclude
that the totality of these circunstances nmade it unlikely that
Smth was ignorant of the PCP s presence.

L1l

Smth next argues that the district court erred in admtting
evi dence of two previous convictions for delivery of a controlled
subst ance.

W review alleged violations of Rule 404(b) wunder the

t wo- pronged test of United States v. Beechum ! That test requires

10Cf . De Leon, 170 F.3d at 496 (defendant exercised control
and dom nion over his girlfriend s house where evidence showed,
anong ot her things, the defendant had authority to keep personal
bel ongings in the house and to cone and go as he pl eased).

11582 F.2d 898 (5th Cir. 1978).
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us to verify (1) that the evidence of extraneous conduct is
relevant to an issue other than a defendant's character, and (2)
that the evidence possesses probative value that is not
substantially outwei ghed by its prejudicial effect and is otherw se
adm ssi bl e under Rule 403.% A district court’s decision to admt
extrinsic evidence under Rule 404(b) is reviewed under an abuse of
di scretion standard. '3

On the first Beechum prong, because Smth pleaded not guilty
to the charge of possession with intent to distribute, Smth placed
both his knowl edge of the PCP found in the apartnent and his intent
to distribute at issue. W have repeatedly held that previous
drug sal e convi ctions are proper evidence on the issue of know edge

and intent to sell.?®

121 d. at 911.

BUnited States v. Carrillo, 981 F.2d 772, 774 (5th Cr.
1993).

14See United States v. Ponpa, 434 F.3d 800, 805 (5th Gir.
2005) .

1See, e.q., United States v. Arnold, 467 F.3d 880, 885 (5th
Cir. 2006) (prior drug conviction for possession of crack was
relevant to establishing defendant’s intent and know edge
regardi ng crack found at his house); United States v. Taylor, 210
F.3d 311, 318 (5th Gr. 2000) (evidence of prior conviction for
possessi on of cocaine base with intent to deliver is relevant to
prove intent to distribute cocaine base); see also Beechum 582
F.2d at 913 (“Once it is determned that the extrinsic offense
requires the sanme intent as the charged offense and that the jury
could find that the defendant commtted the extrinsic offense,
the evidence satisfies the first step under rule 404(b). The
extrinsic offense is relevant . . . to an issue other than
propensity because it |essens the |ikelihood that the defendant
commtted the charged offense with innocent intent.”).
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On the second Beechum prong, Smth argues that his prior
convictions for sales of a different drug (crack cocaine) in a
different city and nore than five years before his arrest, while
arguably probative on his intent to sell, are not probative of his
know edge that PCP was in the apartnent. Since the governnent
produced sufficient evidence that whoever controlled the drugs
intended to distribute, Smth continues, any probative val ue of the
evidence on the issue of intent was outweighed by the unfair
prejudice on the issue of Smth's knowl edge-the central issue in
t he case.

We conclude that the district court did not abuse its
discretion in admtting evidence of Smth' s convictions. On
numer ous occasions, this court has declined to find an abuse of
di scretion when the district court admtted evidence of prior drug
activities as nore probative than prejudicial.!® W have further
observed that “any prejudicial effect [from the introduction of
sim | ar past acts] nmay be mnim zed by a proper jury instruction.”?
Smth's prior drug trafficking conviction, although wth a

different drug, was for the sane conduct at issue here and thus was

®United States v. Harris, 932 F.2d 1529, 1534 (5th Cr
1991) (citing cases); see also United States v. Saucedo- Minoz,
307 F.3d 344, 350 (5th Cr. 2002) (“This court has consistently
hel d that evidence of a conviction for a simlar crinme is nore
probative than prejudicial . . . .”) (alternations and citation
omtted).

Y"Saucedo- Munoz, 307 F.3d at 350 (5th Cir. 2002) (quoting
Taylor, 210 F.3d at 318).
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probative of his know edge of drug trafficking and his know edge
that drugs were in the apartnent.® Furthernore, the five year gap
between the extrinsic and charged conduct in this case does not
make it irrelevant. W have upheld the adm ssion of Rule 404(b)
evidence where the tinme period between the present and forner
of fense has been substantially longer.'® Finally, the district
court gave the jury a detail ed supplenental limting instruction on
the use of Rule 404(b) evidence.? This instruction mnimzed any
danger of unfair prejudice by instructing the jury to only consi der
the past drug sales after deciding that the governnent had
established the presence of PCP at the apartnent and for the

limted purpose of determning whether Smth knew about and

8See United States v. Booker, 334 F.3d 406, 412 (5th Cr.
2003) (district court did not abuse its discretion in admtting
evi dence that the defendant possessed a | arge quantity of
mar i j uana subsequent to his indictnent on charges of conspiracy
to distribute crack; evidence contradicted defendant’s cl ai mthat
his association with certain individuals was legitinmate).

Arnol d, 467 F.3d at 885 (citing cases uphol ding use of 15
and 18 year old extrinsic acts).

20The district court instructed the jury as follows: “You
must not consider any of [the defendant’s past acts] in deciding
if the defendant conmtted the acts charged in the indictnent.
However, you may consider this evidence for other very limted
purposes. |If you find beyond a reasonable doubt . . . that the
defendant did conmt the acts charged in the indictnent, then you
may consi der evidence of simlar acts allegedly commtted on
ot her occasions to determ ne whether the defendant had the state
of mnd or the intent necessary to commt the crinme charged in
the indictnent.”
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i ntended to sell the PCP found in the apartnent.?* Accordingly, the
district court did not abuse its discretion in admtting evidence
of Smth's prior convictions.

| V.

Smth next contends that the district court plainly erred by
declaring a mstrial and then refusing to dismss the charges
agai nst himon doubl e jeopardy grounds.

Because Smith raises his double jeopardy argunment for the
first time on appeal, we reviewfor plain error.? This court finds
plain error when: (1) there was an error; (2) the error was clear
or obvious; (3) the error affected the defendant’s substantia
rights; and (4) the error seriously affects the fairness,
integrity, or public reputation of judicial proceedings.?

The district court granted a mstrial in Smth's first trial
based on concerns over both the prosecutor’s coments during
closing as well as the reliability of certain crinme scene photos.
Smth argues that the mstrial was the functional equival ent of an

acquittal and therefore bars retrial. The governnent contends that

2lSee United States v. Gonzalez, 76 F.3d 1339, 1347 (5th
Cir. 1996) (finding no error where simlar instruction was
offered by district court); see also Taylor, 210 F.3d at 318
(evidence of prior possession with intent to distribute cocai ne
base nore probative than prejudicial to prosecution for intent to
di stribute cocai ne base where district court gave proper limting
i nstruction).

2United States v. Villegas, 404 F.3d 355, 358 (5th Gr.
2005) .

ZBUnited States v. Mares, 402 F.3d 511, 520 (5th Cir. 2005).

-12-



Smth waived any double jeopardy claim when he requested a
mstrial .

A notion by the defendant for a mstrial ordinarily renoves
any barrier to re-prosecution even if the defendant’s notion is
necessitated by prosecutorial or judicial error.? |n this case,
the record makes clear that it was the defense which noved for a
mstrial after rejecting a curative instruction to address the
prosecution’s error.?

Because the mstrial resulted fromdefense counsel’s request,
the district court commtted no error, plain or otherw se, by
granting Smth's request for a mistrial and then retrying him?2®

V.
Smth next contends that the district court erred by treating

his prior drug convictions as separate convictions for purposes of

2United States v. Bauman, 887 F.2d 546, 549 (5th Gr.
1989) .

2°Begi nni ng at the conclusion of the prosecution’s closing,
the court expressed its reservations about the prosecutor’s
m scharacterizati on of evidence and asked defense counsel if he
was nmoving for a mstrial. Defense counsel responded, “Your
Honor, ny client has asked ne-has instructed ne to ask for a
mstrial " Later, after the | engthy discussion regarding
a possible curative instruction, the court asked defense counsel
to “get with your client to decide whether you want to go to the
jury and find out what the jury has tosay . . . or not.” The
court subsequently confirnmed with defense counsel: “Do you have
an objection to nme granting this mstrial based on your earlier
nmoti on?” Counsel responded: “No, Your Honor.”

2Baunan, 887 F.2d at 549 (“Doubl e jeopardy protection may
be wai ved by consenting to a mstrial before a verdict is
rendered.”).
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appl yi ng t he sentenci ng enhancenent under 21 U. S.C. 8 841(b)(1)(A).
The i ssue of whether rel ated convictions shoul d be aggregat ed
for purposes of the sentencing enhancenents of 21 US C 8§
841(b)(1)(A) is a legal issue and thus is reviewed de novo. ?
Section 841(b)(1)(A) provides that “[i]f any person conmts a
violation . . . after two or nore prior convictions for a felony
drug offense have becone final, such person shall be sentenced to

a mandatory termof life inprisonnent wthout rel ease .

In United States v. Barr,?® this court consi dered a defendant’s

challenge to a life sentence pursuant to this provision under
substantially simlar circunstances. |In that case, we found that
a defendant’s sale of crack cocaine on two successive days to the
sane buyer constituted two separate offenses.? W explained that
separate convictions constitute one offense when the violations
occur sinultaneously, but that the two drug sales on two different
days did not qualify as a single offense. 3

Smth clains that, unlike Barr, his sales of crack cocai ne on
consecutive days to the sane undercover agent constitute a single
crimnal episode because he and the agent exchanged contact

information on the day of the first sale. However, nothing in Barr

2’See United States v. Adam 296 F.3d 327, 330 (5th Gr.
2002) .

28130 F.3d 711 (5th Gr. 1997).
2| d. at 712.
30| d.

-14-



i ndi cates that the exchange of contact information between parties
to a drug deal nakes the sale sinultaneous with a | ater drug deal.
We have consistently treated two separate transactions, even when
conmitted in quick succession, as different crimnal episodes.?3!
Accordingly, the district court did not err in treating the two
convi ctions as separate predicate drug convictions for purposes of
i nposing a mandatory |life sentence under section 841(b)(1)(A).
VI,

Finally, Smth clainms that his |life sentence under 21 U S. C
8 841(b)(1)(A) is unconstitutional because his prior convictions
were neither alleged in the indictnment nor proven to a jury beyond
a reasonabl e doubt.

Smth acknow edges that his constitutional challenge to his

sentence is currently forecl osed by Suprene Court precedent.

VI,
For the foregoing reasons, we AFFIRM Smth’s conviction and
sent ence.

AFFI RVED.

31See, e.09., United States v. Washington, 898 F.2d 439 (5th
Cir. 1990) (two robberies of the sanme conveni ence store a few
hours apart were two separate convictions for purposes of
enhanci ng defendant’s sentence).

32See Al nendarez-Torres v. United States, 523 U S. 224
(1998) (no requirenment that prior crimnal history be alleged in
the indictnent and either admtted by defendant or proven to jury
beyond a reasonabl e doubt).

-15-



-16-



