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Gary Stephen Dennis appeals his conviction and 24-nonth
sentence for violating 18 U. S.C. § 228(a)(3) of the Deadbeat
Parents Punishnment Act. Dennis first argues that the evidence
was insufficient to sustain his conviction. Because Dennis did
not renew his FED. R CRM P. 29 notion at the close of the
evi dence, we consider only whether “the record is devoid of
evidence pointing to guilt or contains evidence on a key el enent

of the offense that is so tenuous that a conviction would be

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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shocking.” See United States v. MiIntosh, 280 F.3d 479, 483 (5th

Cir. 2002). The record is not devoid of evidence that Dennis
willfully failed to pay a past due child support obligation with
respect to a child who resided in another State and that the
support obligation was greater than $10,000 during the tinme
period alleged in the indictnent. See 28 U . S.C. 8§ 228(a)(3).
Dennis al so argues that the trial court erred in admtting
into evidence testinony concerning a Decenber 2002 conversation
between hinself and his daughter. Before the district court
overrul ed his hearsay objection to the Governnent’s question
regarding his ex-wife’'s know edge of the conversation, the
Governnent confirned that her testinony was being offered to show
only that the conversation took place and not to show the content
of the conversation. Dennis did not object to his ex-wfe’s
testinony that, as a result of the conversation, she feared for
herself and their daughter. H's challenge to the adm ssion of

that testinony is therefore reviewed for plain error. See United

States v. Calverley, 37 F.3d 160, 162-64 (5th Cr. 1994) (en

banc) .

Dennis argues that his ex-wfe’'s testinony inplied to the
jury that he threatened her and that her testinony was therefore
i nadm ssabl e pursuant to FED. R EviD. 404(b). Hi s daughter’s
subsequent testinony, however, clarified the substance of the
Decenber 2002 conversation for the jury, and the district court

did not abuse its discretion in allow ng the daughter’s testinony
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into evidence because Dennis’s statenents to the daughter that
his ex-wife was barking up the wong tree and nessing with the
wrong person were probative of Dennis’s willful intent to not pay

child support. See United States v. Pol asek, 162 F.3d 878, 883

(5th Gr. 1998); Fep. R EvibD. 403 and 404(b). Accordingly, there
is no plain error.

We review for plain error Dennis’s argunent that the
district court incorrectly calculated the anmount of restitution
owed under 28 U S. C. 8§ 228(d) because his child support
obligations had prescribed under LA Cv. CobE art. 3501.1. See

United States v. Mller, 406 F.3d 323, 327-28 (5th Cr. 2005).

There is no plain error because, at sentencing, Dennis neither
pl eaded prescription nor challenged the restitution anmount

recommended by the presentence report. See LaSalle v. LaSalle,

856 So.2d 142, 144 (La. App. Ct. 2003); Broussard v. Crochet,

Broussard & Co., 477 So.2d 166, 175 (La. App. C. 1985); United

States v. Ginsey, 209 F.3d 386, 393 (5th Gr. 2000).

Denni s’s 24-nonth sentence resulted fromthe district
court’s upward departure fromthe recomended gui delines range of
15 to 21 nonths of inprisonnent. Dennis argues that his sentence
was unreasonabl e because, in upwardly departing, the district
court took into consideration the anount of past due child
support, which, Dennis argues, was m scal cul ated. For the

reasons noted above, this argunent is without nerit.
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Denni s al so argues that his sentence “does not appear to fit
the requirenents set forth by 18 U S.C. 8§ 3553(a)(2).” The
district court aptly denonstrated at sentencing why Dennis’s
sentence of 24 nonths net the sentencing objectives of reflecting
the seriousness of the offense, pronoting respect for the |aw,
provi di ng just punishnment, giving adequate deterrence for
crimnal conduct, and protecting the public fromfurther crines
by the defendant. See 18 U . S.C. § 3553(a)(2)(A-(C. Dennis’'s
argunent that his sentence of 24 nonths frustrates the objective
of the Deadbeat Parents Act to collect unpaid child support is
unconvi ncing as the plain | anguage of the statute allows not only
for the collection of unpaid child support but also for the
i nposition of a sentence of inprisonnent.

Finally, Dennis argues that his sentence was excessive in
violation of the Eighth and Fourteenth Amendnents. |n conparison

to the life sentence inposed in Rummel v. Estelle, 445 U S. 263

(1980), on a non-violent crimnal pursuant to a recidivist
statute, the 24-nonth prison sentence inposed in Dennis’s case is
not “grossly disproportionate” to the offense of violating 28

US C 8§ 228(a)(3). See Smallwood v. Johnson, 73 F.3d 1343, 1347

(5th Gir. 1996).

AFFI RVED.



