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Before JOLLY, GARZA, and PRADO, Circuit Judges.
EDWARD C. PRADO, Circuit Judge:”

Plaintiff Randall Brown appeals fromthe district court’s
grant of summary judgnent in favor of Defendant Liberty Mitual
Fire I nsurance Conpany (“Liberty Miutual”). Brown filed suit
agai nst Liberty Miutual based on an assignnent of rights from
Li berty Mutual’s insured, Mchael Tracy. Brown clains that

Li berty Mutual failed to neet its contractual duty to act in good

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Iimted circunstances set forth in 5TH QR R 47.5. 4.
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faith in handling his claim which arose from an autonobile
accident that was Tracy’'s fault. Brown alleges that Liberty
Mutual failed to settle the claimwithin Tracy’s policy limts
and breached its duty to keep Tracy infornmed and defend the claim
against him Therefore, Brown clains that Liberty Mitual is
liable for the anbunt of the excess judgnent against Tracy, which
i ncl udes damages, penalties, and attorney’ s fees under the
penal ty provision of Louisiana Revised Statutes 88 22: 658 and
22:1220. On appeal fromthe district court’s grant of summary

judgnent in favor of Liberty Miutual, we AFFIRM

| . FACTUAL AND PROCEDURAL BACKGROUND

The relevant facts are |argely undisputed. On February 26,
2001, M chael Tracy reported to his insurer, Defendant Liberty
Mutual , that he was involved in a three-car accident three days
earlier. Tracy' s vehicle rear-ended a woman’s vehicle that in
turn hit Plaintiff Randall Brown’s vehicle. Liberty Mitual
assi gned an investigator/adjustor to the claim Brown hired an
attorney to pursue his property damage and bodily injury clains.

On March 5, Brown’ s attorney advised Liberty Miutual that he
was injured in the accident, w thout providing specific
informati on about the injuries. On March 15, the attorney’s firm
sent a letter, signed by a case nmanager, to Liberty Mitual,

requesting the anount of Tracy’'s policy limts and asking Liberty
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Mutual to “tender your policy.” |In addition, the firm attached
an MRl report to the letter that stated that Brown had a

herni ati on and di sc bul ge, but did not state the |ikely cause of
either.! Brown’'s attorney did not provide Liberty Mitual any

ot her information about Brown’s nedical condition and deni ed

Li berty Miutual’s requests for authorization to obtain Brown’s
medi cal records. Brown had back surgery on May 25, 2001.

On June 8, 2001, Brown filed suit against Tracy and Liberty
Mutual all eging that Brown suffered serious personal injuries as
a result of the vehicle accident on February 23. Liberty Mitual
assigned an attorney to the case who sent Tracy a |letter advising
hi m of a potential excess judgnent arising in the lawsuit. The
attorney later advised Tracy to notify any excess insurer of the
potential exposure and counseled himto consult an attorney who
specializes in asset protection. Although Liberty Mitual
authorized the attorney to settle Brown’s clains for the $25, 000
policy limts, Brown refused. At a |later date, Brown sent

Li berty Mutual a settlenent letter, offering to settle the claim

! The March 15 letter states in relevant part:

We have received a copy of a MRl [sic] of the clients [sic]
| umbar of which we have encl osed a copy for your review and
record. The results are positive for a herniation and a
disc bulge . . . . W are requesting at this tinme due to
the severity of the injuries sustained by the client in the
acci dent that you tender your policy.

We are also requesting a confirmati on of the anmount of your
insureds [sic] policy. Please provide this information.
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for $150,000. Liberty Mitual refused.

After holding a bench trial on March 6, 2003, the nagistrate
j udge rendered judgnent in favor of Brown against Tracy and
Li berty Mutual in an anobunt in excess of $300,000, plus interest
and court costs. Liberty Miutual paid its policy limts, plus
interest and court costs. Thereafter, Tracy assigned all his
rights against Liberty Mutual to Browmn. Brown then filed suit as
Tracy’ s assi gnee agai nst Liberty Mitual seeking recovery of the
anount of the excess judgnent, plus penalties and attorney’s
f ees.

Li berty Mutual noved for sunmary judgnment after conpletion
of discovery, arguing that the undisputed facts do not establish
a claimunder Louisiana s bad faith statutes or any applicable
law. The magistrate judge granted the notion. Brown appeals,
claimng that there are genuine issues of material fact
supporting his claimthat Liberty Miutual failed to neet its
contractual duty to act in good faith in handling the insurance
claim Brown alleges that Liberty Miutual failed to settle the
claimw thin Tracy’s policy imt and breached its duty to keep
Tracy inforned and defend the claimagainst him Brown therefore
clains that Liberty Miutual is liable for the anbunt of the excess
j udgnent agai nst Tracy, which includes damages, penalties, and
attorney’s fees under the penalty provisions of Louisiana Revised

Statutes 88 22:658 and 22:1220. LA. REV. STAT. 88 22:658 and
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22:1220.
1. SUMVARY JUDGVENT STANDARD
This court reviews an appeal from summary judgnent de novo,

enpl oyi ng the sane standards as the district court. See U bano

v. Continental Airlines, Inc., 138 F.3d 204, 205 (5th Gr. 1998).

Summary judgnent is appropriate when, viewi ng the evidence in the
i ght nost favorable to the nonnoving party, the record reflects
that no genuine issue of material fact exists, and the noving
party is entitled to judgnent as a matter of law FED. R CV.

P. 56(c); Anderson v. Liberty Lobby, Inc., 477 U S. 242, 247, 255

(1986); Price v. Federal Exp. Corp., 283 F.3d 715, 719 (5th Cr

2002). Sunmary judgnent is granted where a party fails to
establish the exi stence of an el ement essential to the case and

on which the party has the burden of proof. Celotex Corp. v.

Catrett, 477 U S. 317, 322 (1986). If the noving party carries
its burden under Rule 56(c), the burden shifts so that the
opposing party nust direct the court’s attention to specific
evidence in the record that denonstrates that it can satisfy a
reasonable jury that it is entitled to verdict inits favor.
Anderson, 477 U. S. at 252. Mere scintilla of evidence wll not

satisfy the opposing party’'s burden. Little v. Liquid Air Corp.

37 F.3d 1069, 1075 (5th Gr. 1994).



No. 05-30225
- 6-

I11. DI SCUSSI ON

This court has jurisdiction to hear this case as there is
conplete diversity between the parties and the anmount in
controversy exceeds $75,000. 28 U.S.C. § 1332.

Brown asserts that the March 15 letter requesting Tracy’'s
i nsurance conpany to “tender your policy” anounts to an offer to
settle, thereby obligating the insurance conpany to have kept
Tracy infornmed of the negotiations to prevent liability for
excess judgnent. Brown’s claimrests upon the violation of two
rel evant statutes: Louisiana Revised Statutes 88 22: 658 and
22:1220. LA. REV. STAT. 88 22:658 and 22:1220. These statutes
set forth the liability insurer’s duty to act in good faith and
to deal fairly in handling clains. However, the facts do not
support Brown’s clains under either of these statutes.

Section 22:120 provides in pertinent part:

A. An insurer, . . . owes to his insured a duty of good

faith and fair dealing. The insurer has an affirmative duty

to adjust clains fairly and pronptly and to nake a

reasonable effort to settle clains wwth the insured or the

claimant, or both. Any insurer who breaches these duties

shall be liable for any damages sustained as result of the

br each.

B. Any one of the following acts, if knowingly commtted or

performed by an insurer, constitutes a breach of the

insurer’s duties inposed in Subsection A

(1) Msrepresenting pertinent facts or insurance policy

provisions relating to any coverages at issue.

(2) Failing to pay a settlenment within thirty days after an

agreenent is reduced to witing.
(3) Denying coverage or attenpting to settle a claimon the
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basis of an application which the insurer knows was altered
W t hout notice to, or know edge or consent of, the insured.
(4) Msleading a claimant as to the applicable prescriptive
peri od.

(5) Failing to pay the anmount of any claimdue to any person
insured by the contract within sixty days after receipt of
sati sfactory proof of loss fromthe clai mant when such
failure is arbitrary, capricious, or wthout probable cause.

The list of acts found in subsection B, each of which constitute
a breach of the insurer’s duty to an insured and claimnts, is

exclusive. Theriot v. Mdland Risk Ins. Co., 694 So.2d 184, 189

(La. 1997). Brown does not cite any facts denonstrating that

Li berty Mutual breached its duty in any of the enunerated

ci rcunst ances under which an insurer neglects its duties of good

faith and fair dealing to its insured under subsection B
Section 22:658(A) penalizes the arbitrary or capricious

failure either to pay, inter alia, (1) a claimdue the insured

“Wwthin thirty days after recei pt of satisfactory proofs of |oss”
fromthe insured, or (2) a third-party claim“within thirty days
after witten agreenent of settlenent.” LA REV. STAT. 8§
22:658(A) (1), (2). Brown does not allege any facts that support
hi s clai munder subsection A against Liberty Miutual. However,
while citing to this statute, Louisiana courts have all owed an
award of attorney’s fees in cases where an insurer’s bad faith

refusal to settle led to an excess judgnent. Louque v. Allstate

Ins. Co., 314 F.3d 776, 781 (5th Cr. 2003); see also Mryland

Cas. Co. v. Dixie Ins. Co., 622 So.2d 698, 703 (La. Ct. App.

1993) .
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Loui si ana | aw obligates an insurance conpany to keep its
insured inforned of settlenent negotiations to protect himfrom
exposure to excess liability but states that determnations as to
what constitutes bad faith or |ack of good faith depends on the

facts and circunstances of each case. Roberie v. Southern Farm

Bureau Cas. Ins. Co., 194 So.2d 713, 716 (La. 1967); Lafauci v.

Jenkins, 844 So.2d 19, 28 (La. . App. 2003). Failure to settle
aclaimwithin the policy limts is not in itself proof of bad

faith. Smth v. Audobon Ins. Co., 679 So.2d 372, 376 (La.

1996) (“In the absence of bad faith, a liability insurer generally
is free to settle or to litigate at its own discretion, wthout
liability toits insured for a judgnent in excess of the policy

limts.”); see also Commercial Union Ins. Co. v. Mssion Ins.

Co., 835 F.2d 587, 588 (5th Gr. 1988)(“As interpreted by this
court, Louisiana law only inposes liability for an excess
judgnent against a primary insurer if that insurer failed to
accept an actual offer to settle within its policy limts and
such failure was negligent, arbitrary, and/or in bad faith.”).
The insurer’s conduct should be judged at the tinme at which the
i nsurer could have and should have settled within the policy

limts. See Robin v. Allstate Ins. Co., 870 So.2d 402, 409 (La.

Ct. App. 2004)(“[A] determ nation of whether an insurer’s refusa
to pay a claimis arbitrary and capricious, or wthout probable

cause, hinges on the facts known by the insurer at the tine a
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decision to refuse to pay the claimis nmade.”) The foll ow ng six
factors should be considered in determ ning whet her an insurer
acted arbitrarily or in bad faith in failing to conprom se: (1)
the probability of the insured’ s liability, (2) the adequacy of
the insurer’s investigation of the claim (3) the extent of
damages recoverable in excess of policy coverage; (4) the
rejection of offers in settlenent after trial; (5) the extent of
the insured’ s exposure as conpared to that of the insurer; and
(6)the nondi sclosure of relevant factors by the insured or

i nsurer. Cousins v. State Farm Mut. Auto. Ins. Co., 294 So. 2d

272, 275 (La. C. App. 1974). “Even if a liability insurer is
not in bad faith in its evaluation of a claimor in refusing to
settle aclaim it may still be found to be in bad faith for
failure to keep its insured informed of the status of settl enent
negoti ati ons and ot her devel opnents affecting his excess
exposure.” Lafauci, 844 So.2d at 29.

Brown argues that the March 15 letter received by Liberty
Mutual requesting it to “tender your policy” anmounts to a
settlenment offer. In addition, Brown maintains that Liberty
Mut ual had adequate information through the MR report that
shoul d have alerted it that Brown’s claimmght exceed the policy
limts. Brown asserts that Liberty Miutual intentionally failed
to informTracy of an offer to settle for the policy limts. |If

it is reasonable to infer fromthe phrase “tender your policy”
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that a settlenent offer has been made, then Liberty Miutual woul d
have acted in bad faith in not apprising Tracy of the settl enent
of fer.

We agree with the district court that no reasonabl e
i nference can be drawn fromthe March 15 letter that it was an
offer to settle Brown’s clains for the policy limts: the letter
is froma case nmanager, not an attorney; the letter does not
mention the words “settle” or “settlenent”; the letter requested
informati on about the policy limts. Al these nmake it difficult
to view the phrase “tender your policy” as a bona fide offer to
settle Brown’s clains. The shortcom ngs of the letter are
pl ai nly evident when we conpare the March 15 letter to the
content of Brown’s settlenent letter offering to settle his
clainms for $150,000: it was signed by an attorney, the word
“settle” appeared in the first sentence, and it clearly set forth
a settlenent anount.

Brown’s argunent that Liberty Miutual inferred that March 15
letter was a settlenent offer is unavailing. Brown points out
that on March 29, 2001, Liberty Mitual’s adjustor checked a box
mar ked “yes” next to the question, “Has the claimant pressed for
quick settlenent?” on the initial claimassessnent form
However, this is a scintilla of evidence that is not supported by
the content of the March 15 letter. The initial claimassessnent

form does not provide any information to support the inference
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that this “yes” checkmark was based on the March 15 letter.
Finally, Brown’s argunent that Liberty Mitual had adequate
information that Brown’s clainms mght exceed the policy limts
once it received the MR report is unpersuasive. The M report
did not contain any information on the causation of Brown’s
injuries. Liberty Miutual attenpted but was unable to obtain
informati on on causation. Liberty Mitual tinely appointed an
attorney upon the filing of Brown’s | awsuit agai nst Tracy, and
the attorney tinely advised Tracy of the potential for excess

liability.

| V. CONCLUSI ON
Brown fails to denonstrate a genuine issue of material fact
to support a finding that Liberty Miutual acted in bad faith by
failing to settle for the policy limts, or to inform Tracy of
the potential for excess liability or of any settlenment offers
that coul d have prevented his exposure to an excess judgnent.
Accordingly, we AFFIRMthe district court’s grant of summary

judgnent in favor of Liberty Mitual.



