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PER CURI AM *

The question presented in this case is whether the district
court erred in granting sunmary judgnent for Appellees Zurich
Aneri can I nsurance Conpany and its subsidiary, Fidelity and Deposit
Conmpany of Maryland, on Appellants’ <claim that the insurers
wrongful |y deni ed coverage of a | oss. Because we find that sunmary

judgnent was properly granted, we AFFIRM the district court’s

" Pursuant to 5THCQR R 47.5, the court has deterni ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



ruling.

l. BACKGROUND

Appel | ees issued a commercial crine insurance policy to Bulk
Pack, Inc. (“Bulk Pack”) and its operation in Mexico, Bul k-Pack de
Mexico, S. de R L. de C. V. (“Bul k-Pack de Mexico”), covering, inter
alia, acts of enployee dishonesty. In Septenber 2003, Appellants
di scovered that Geg Garcia, a Bul k-Pack de Mexico enployee, had
enbezzl ed $411, 932. 24. Appel lants contend that Garcia inflated
weekly requests for noney transfers for operating expenses at the
Mexi co | ocation. Consequently, Darryl DeCelle, a Bulk Pack
enpl oyee, in Monroe, Louisiana, transferred noney from Bul k Pack’s
BankOne Account in the United States to its BankOne Account in
Mexi co, where dollars were exchanged for Mexican pesos to be used
by Bul k- Pack de Mexi co for operations expenses. Garciatransferred
t he surpl usage to his own account. Upon receiving Appell ants’ proof
of |l oss, Appellees denied coverage. Although there is no dispute
as to the fact that theft occurred, the parties’ disagreenent
i nvol ves the policy’s territorial exclusion provision, whichlimts
coverage to certain geographic regions.!?

The original petition for danages was filed in the Quachita

Pari sh, Louisiana Fourth Judicial District Court on April 21, 2004.

'The provision states, “This insurance covers only acts
commtted or events occurring wthin the United States of
Anerica, U S. Virgin Islands, Puerto R co, Canal Zone, or
Canada.”
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The case was properly renoved to federal district court pursuant to
28 U.S.C. § 1332. After discovery, the parties filed cross-notions
for summary judgnent. The district court adopted the nmgistrate
judge’s report and recommendation on the issue being appeal ed,
whet her the policy covers Geg Garcia s thievery, and granted
summary judgnent in favor of Appell ees.

1. STANDARD OF REVI EW FOR SUMVARY JUDGVENT

We reviewa district court's grant of sunmary j udgnent de novo,
applying the sane standard as the district court. Shepherd v.
Conmptrol l er of Pub. Accounts, 168 F.3d 871, 873 (5th Gr. 1999).

Pursuant to Federal Rule of G vil Procedure 56(c), summary
judgnent is proper when the “pleadings, depositions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, showthat there is no genui ne i ssue of materi al
fact and that the noving party is entitled to judgnent as a matter
of law.” FED. R CV. P. 56(c); Celotex Corp. v. Catrett, 477 U. S.
317, 322-23 (1986); Anderson v. Liberty Lobby, Inc., 477 U S. 242,
251-52 (1986). When nmaking its determ nation, the court nust draw
all justifiable inferences in favor of the nonnoving party.
Anderson, 477 U.S. at 255; Matsushita Elec. Indus. Co., Ltd. v.
Zenith Radio Corp., 475 U S. 574, 587-88 (1986); Bodenhei nmer v. PPG
I ndus., Inc., 5 F.3d 955, 956 (5th Gr. 1993).

To defeat a properly supported notion for summary judgnent, the

non- novant mnust present nore than a nere scintilla of evidence.
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Anderson, 477 U S. at 251. A factual dispute precludes a grant of
summary judgnent if the evidence would permt a reasonable jury to
return a verdict for the nonnoving party. See Merritt-Canpbell
Inc. v. RxP Prods., Inc., 164 F.3d 957, 961 (5th Gr. 1999).

I11. DI SCUSSI ON

Appel l ants argue that although the term “occurring,” which
appears in the territorial exclusion provision, is not defined, the
policy does provide a definition for the term “occurrence.”?
Therefore, they contend that the policy’ s definition of “occurrence”
shoul d be applied to the term“occurring.” As a result, Appellants
assert that because funds were transferred by DeCel |l e from Monr oe,
Loui si ana, sone of the events occurred in the United States, and
should be covered under the policy. Addi tional ly, Appellants
anal ogi ze cases dealing wth venue in the context of federal nai
and wire fraud to their argunent that because actions took place in
Loui siana, events under the policy occurred in Louisiana.
Appel | ees, on the other hand, argue that Appellants’ reliance on
venue cases is msplaced and that while Garcia inflated estimtes
of Bul k- Pack de Mexi co’ s operati ons expenses, he enbezzl ed t he funds
when he transferred funds from Bul k- Pack de Mexico's Mexi can Bank
account to his own personal account. Specifically, Appell ees assert

t hat because the illegal transfer of funds occurred in Mexico, and

2 The policy defines occurrence as “all |oss caused by, or
i nvol vi ng, one or nore ‘enployees’, whether the result of a
single act or a series of acts.”
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not the United States, the policy does not cover the $411,932. 24
| oss.

Under Loui siana |l aw, ® courts shoul d construe i nsurance policies
using the famliar principles of <contract interpretation.
Ti mes- Pi cayune Publ’g Corp. v. Zurich Am Ins. Co., 421 F.3d 328,
331 (5th Cr. 2005) (quoting Trinity Indus., Inc. v. Ins. Co. of N

Am, 916 F.2d 267, 269 (5th Cr.1990)). The words of the policy

reflect the parties’ intentions and determne the extent of
coverage. 1|Id. at 331-32. The words “are to be construed in their
pl ai n, ordinary, and popul ar sense.” Calcasieu-Marine Nat’| Bank

of Lake Charles v. Am Enployers' Ins. Co., 533 F.2d 290, 296 (5th
Cr. 1976). Finally, “the court should consider the policy as a
whole, and interpret the policy to fulfill the reasonable
expectations of the parties in the light of the custons and usages
of the industry.” Tines-Picayune, 421 F. 3d at 331(quoting Trinity
I ndus., 916 F.2d at 269.)).

We agree with the findings of the nmagi strate judge, as adopted
by the district court, that the terns of the policy are clear and
unanbi guous. The policy covers loss due to enployee dishonesty
commtted wthinthe United States, the Virgin Islands, Puerto R co,

t he Canal Zone, and Canada. The words of the policy do not reflect

®Because this case falls within federal diversity
jurisdiction, we nust apply Louisiana law. See Erie R R Co. v.
Tompkins, 304 U.S. 64, 79-80 (1938).

-5-



an agreenent to provide coverage for acts commtted in Mexico.
Mor eover, there has been no all egation of dishonesty on the part of
DeCelle, the Bulk Pack enployee in Louisiana. The fact that
Decell e, in accordance with his job description, transferred funds
fromthe United States, is not dispositive. The dishonest acts -
the request for inflated funds and the transfer of noney from Bul k-
Pack de Mexico’s Mexican Bank account to Garcia s personal account
— both occurred in Mexico.

V. CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnent of the
district court as to all clains.

AFF| RMED.



