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PER CURI AM:

Def endant - appel | ant Gsi el Hernandez- Acuna was convi cted of
ten counts of transporting illegal aliens under 8 U S. C
8§ 1324(a)(1)(A)(ii) and one count of conspiracy to transport
illegal aliens for commercial and financial gain in violation of
8 US.C 8 1324(a)(1)(A(v)(l). He now appeals his conviction,

arguing that the district court erred by (1) admtting the

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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testi nony of Agent Jon Stansel, (2) refusing to allow Professor
Robert Van Kenper to testify as an expert for the defense,
(3) denying his notion for judgnent of acquittal, and (4) denying
his notion to suppress evidence. For the follow ng reasons, we
REVERSE and REMAND.

| . FACTUAL AND PROCEDURAL BACKGROUND

Def endant - appel | ant Gsi el Hernandez- Acuna (“Hernandez”)
worked as a relief driver for Enlaces Terrestes de Star de
Dall as, a small transportation conpany |ocated in the Gak diff
nei ghbor hood of Dall as, Texas. On May 16, 2004, Hernandez was
the relief driver riding in the front passenger seat of a van
when O ficer Earlton Parker of the G eenwod City Police
Departnent stopped the driver, Jose de Jesus Contreras, for
speedi ng.

O ficer Parker contacted Imm gration and Cust om Enfor cenent
(“ICE") officers. Agent Louis Patton of |CE responded to the
scene and interviewed the passengers. None of the passengers had
any valid U S identification such as a driver’s |license, work
permt, visa, or simlar docunentation, but several had Mexican
identification. Agent Patton testified that he and the other |CE
agent determned that all of the passengers were illegally in the
United States. |CE took into custody all of the passengers,
except a juvenile and a pregnant woman. None of the passengers

had an alien registration nunber in the agency dat abase.



Al t hough the passengers were initially held as materi al
W t nesses, they were rel eased after the governnent took their
deposi tions.

When Hernandez was asked if he was in the United States
legally, he stated he was “in the process of becom ng a
resident,” but ICE officials determned this statenent to be
fal se. Hernandez presented a false resident-alien card to the
officers at the scene. Both Hernandez and Contreras were
arrested and charged with the transportation of illegal aliens.

Prior to the trial, the governnent gave notice that it
intended to use expert testinony by Agent David O Neal regarding
transportation regul ati ons and Agent Jon Stansel regarding the
met hods of illegal alien transportation. Hernandez and Contreras
filed a notion in limne to preclude the testinony of Agent
O Neal and Agent Stansel as expert witnesses. The district court
granted the notion in part and denied it in part. The court
permtted O Neal and Stansel to testify as experts, but it
ordered that the experts could not give testinony that would
violate Rule 704(b).

The district court denied the notion to suppress evidence
obtained during the traffic stop. Hernandez filed a notion to
reconsider, arguing that Oficer Parker observed the traffic
violation while outside his jurisdiction, and the district court
denied it as well.

When Contreras did not appear for trial, the district court
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severed the case and tried Hernandez individually. Over an
obj ecti on by Hernandez, the governnent’s case-in-chief included
testinony by Agent Stansel regarding the nethods of illegal alien
transportation. To rebut Agent Stansel’s testinony, Hernandez
of fered Professor Robert Van Kenper as an expert in cultural
ant hr opol ogy. Van Kenper was to testify regarding the use of
cam oneta vans by Hispanics in both Mexico and the Dallas area.
The district court excluded Van Kenper’s testinony pursuant to
Rul e 704(b) and for the further reason that it was not, in the
court’s view, sufficiently reliable, and Hernandez objected to
that ruling.

At the conclusion of the governnent’s case-in-chief,
Her nandez noved for a judgnent of acquittal which was deni ed.
After a three day trial, a jury found Hernandez guilty of al
el even counts. The district court sentenced Hernandez to
ei ght een nonths inprisonnent for each count, wth the sentences
to be served concurrently. Hernandez tinely appeal ed.

|'I. EXPERT TESTI MONY

A Standard of Revi ew

A district court’s decision to admt or exclude evidence is

revi ewed for abuse of discretion. United States v. Qtierrez-

Farias, 294 F.3d 657, 662 (5th Gr. 2002). Any error in
admtting evidence is subject to harmess error review United

States v. Wllianms, 957 F.2d 1238, 1242 (5th Gr. 1992).




B. Agent Stansel’s Testinony

Her nandez was charged with transportation of illegal aliens
inviolation of 8 U S.C. 8 1324(a)(1)(A)(ii), which prohibits
transporting illegal aliens knowng or with a reckl ess disregard
for their immgration status. Hernandez’s chall enge to Agent
Stansel s testinony revol ves around whet her Her nandez knew about
or recklessly disregarded the passengers’ illegal status. Agent
Stansel, a senior special agent with ICE, testified as an expert
for the governnent. Hernandez argues that the district court
erred when it admtted the testinony of Agent Stansel because
certain portions of his testinobny on Hernandez’s nental state
cane “unacceptably close” to illegal profiling.

The Federal Rules of Evidence set out when a district court
may permt expert testinmony on a matter in dispute at trial. |If
scientific, technical, or specialized know edge wll aid the
trier of fact in understanding the evidence or determning a fact

in issue, an expert may testify. Fep. R EwbD 702. The expert,

however, must be qualified by know edge, skill, experience,
training, or education. 1d. The testinony nust be based “upon
sufficient facts or data . . . [and] the product of reliable
principles and nethods.” 1d. Critically for our purposes, an

expert in a crimnal case may not offer “an opinion or inference
as to whether the defendant did or did not have the nental state

or condition constituting an elenent of the crine charged.” FeD.



R EwviD. 704(b). The defendant’s nental state is an issue for
the trier of fact alone. 1d.

The district court erred in allow ng Agent Stansel to
testify to Hernandez’'s nental state.! A fine “borderline” exists
bet ween an i nproper opinion regardi ng the defendant’s nental
state and “a nere explanation of the expert’'s analysis of facts”

relating to the defendant’s nental state. See United States v.

Speer, 30 F.3d 605, 610 (5th Cr. 1994). An expert w tness may
violate Rule 704(b) by either explicitly offering an opinion as
to the defendant’s state of mnd or by giving the functional

equi val ent of such a statenent. 1d.; QGutierrez-Farias, 294 F.3d

at 663.

In Gutierrez-Farias, a Drug Enforcenent Agency (“DEA’) agent
testified as an expert on the business of transporting narcotics
t hrough South Texas, and we held that adm ssion of that expert
testi nony was an abuse of discretion. See 294 F.3d at 663. The

DEA agent’s testinony suggested that, because nost drivers know

. The parties do not address the required nental state
for Hernandez’s conspiracy conviction. At the district court,
the jury instruction for the conspiracy count read: “United
States Code, Section 1324(a)(1)(A(l) makes it a crine for anyone
to conspire with soneone el se to transport or attenpt to
transport an illegal alien within the United States, know ng or
in reckless disregard of the fact that the illegal alien is here
illegally, and in furtherance of the illegal alien s violation of
the law.” Neither party objected to the jury instructions.

Agent Stansel’s inproperly admtted testinony also affects the
conspi racy conviction because the nental state in the jury
instruction for conspiracy is the sane as the nental state for
the transportation of illegal aliens.
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when they are snuggling drugs in their vehicles, Qutierrez nust
have known he was snuggling drugs. 1d. “Rather than assisting
the jury to understand the evidence presented on conplicated fact
i ssues, the agent presented the jury with a generalization that
in nmost drug cases the person hired to transport the drugs knows
that the drugs are in the vehicle.” 1d. W held that this
general i zation was the functional equivalent of an agent’s direct
comment on the defendant’s nental state and thus violated Rule
704(b). Id.

In United States v. Mendoza- Medi na, we held that the

adm ssion of simlar expert testinony was an abuse of discretion.

346 F.3d 121, 128 (5th Cr. 2003). |In Mendoza-Medina, a DEA

agent testified about how people are recruited to transport
drugs, the correlation between the anount of drugs in a | oad and
the experience of the transporter, the inportance of trust
between the distributor and driver, and the practice of narcotic
traffickers bringing their wives and children along with the
specific intent of masking the drug trafficking offense. 346
F.3d at 127-28. Because Mendoza- Medi na had his wfe and child
wth himat the tine of the stop, these generalized conmments
about distributors having to trust their couriers and the
couriers’ practice of bring their famlies along were
effectively used as substantive evidence that Mendoza- Medi na al so
knew he carried drugs. 1d. W held that use of this testinony
was a violation of Rule 704(b) and cane “unacceptably close” to
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illegal profiling. See id. at 125.

In this case, Agent Stansel testified that “camoneta” is a
Spani sh word neaning small bus or van and that | aw enforcenent
officials generally refer to a cam oneta operation as a van
conpany that does not conply with regul ations and that transports
illegal aliens across the United States. He al so noted that
smugglers bring illegal aliens directly to the van conpani es,
whi ch then transport the aliens fromlarger cities, such as
Houston and Dallas, to other locations in the United States.
According to Agent Stansel, cam oneta operations are considered a
“front” for alien smuggling operations and do not put signs on
their vans to avoid detection. The cam oneta passengers do not
vol unteer that they are illegal aliens, and the conpany does not
ask questions regarding the passengers’ immgration status so
that its personnel can say they were unaware of it. Agent
Stansel testified:

Q Now, M. Glley was talking to you about,
you know, what was required as far as asking
for identification or verifying alien status.
A. That’'s correct.

Q Based on your understanding of those
requi renents, can soneone just sinply turn a
blind eye to evidence that would i ndicate such
and just plead ignorance?

A No, sir. Then they would be recklessly
di sregarding the fact that those people m ght

be illegally in the country.

Q And again, these are not the kind of
operations where soneone’s going to ask or
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soneone’s going to tell, right?
A. That’'s correct.
Q And why is it that this is the practice?

A It is sothat in a situation such as we have
today, if you're - -

Q Wwll, wait. Let’s talk about vyour
experi ence.

A. R ght. In ny experience, if they're
apprehended, then they can say: ‘I didn’t know,

| didn’t talk to any of the people and | didn’'t
know what their immgration status was.’

In Agent Stansel’s opinion, border patrol agents watch for

cam oneta vans because they are “100%illegal” and the facts of
this case were consistent with cam oneta operations that he had
i nvestigated in the past.

Agent Stansel’s generalization about the typical cam oneta
operation--that when the drivers avoid asking for or receiving
information fromaliens about their inmgration status, they
recklessly disregard the fact that their passengers nmay be in the
country illegally--is problematic. H's testinony is simlar to

the generalizations regarding the typical drug-snuggling

operations in Mendoza-Medina and Gutierrez-Farias. Qutierrez-

Farias, 294 F.3d at 663; Mendoza-Medi na, 346 F.3d at 127-28.

Al t hough Agent Stansel did not expressly say that Hernandez knew
or recklessly disregarded his passengers’ illegal immgration
status, the clear inference was that Hernandez did so because the

facts in this case were consistent with the typical cam oneta
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operation where, according to Agent Stansel, inmgration status
is disregarded. This is the “functional equivalent” of an

express comment on Hernandez’s nental state. See GQutierrez-

Farias, 294 F.3d at 663. The district court’s adm ssion of this
testi mony by Agent Stansel was therefore an abuse of discretion.?
We do not hold that all of Agent Stansel’s testinony was

inproperly admtted; only that which anmbunted to a comrent on

Her nandez’ s nental state was inproper. |f expert testinony woul d
be helpful in assisting the trier of fact in understanding the
evi dence, background testinony by an expert famliar with the

met hods of transporting and snmuggling illegal aliens is
permtted, so long as the testinony does not coment on the

def endant’s nental state. See United States v. Washi ngton, 44

F.3d 1271, 1283 (5th Cr. 1995)(hol ding that an experienced
narcotics agent may testify about the significance of certain
conduct or nethods of operation unique to the drug distribution
evi dence) .

We nust next decide whether the error was harm ess. Even

when expert testinony is erroneously admtted, reversal is not

2 The governnent urges us to follow two unpublished
opinions fromthe Ninth Grcuit that permt expert testinony in
transportation-of-illegal-alien cases. See United States v.

Sal azar - Munoz, 242 F.3d 385, 2000 W. 1529233 (9th G r. 2000)
(unpubl i shed table decision); United States v. Vaca-Hernandez,
185 F.3d 871, 1999 W. 451214 (9th Cr. 1999) (unpublished table
decision). Those cases are different fromthe situation in this
case because while the expert testinony was admtted, the agents’
coments did not go to the defendants’ intent, know edge, or
mental state. See id.
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required if the error is harmess. Qutierrez-Farias, 294 F.3d at

663. “[Unless there is a reasonable possibility that the
inproperly admtted evidence contributed to the conviction,

reversal is not required.” Mendoza-Medina, 346 F.3d at 127

(citing Wllianms, 957 F.2d at 1242).

I n both Mendoza- Medi na and GQuti errez-Farias, the error was

found to be harnl ess due to the substantial additional evidence

provided at trial. Qutierrez-Farias, 294 F.3d at 663; Mendoza-

Medi na, 346 F.3d at 127-28. For exanple, in Mendoza- Medi ha the

def endant had confessed to snuggling drugs and the confession was

corroborated by other evidence. 346 F.3d at 129. |In Qutierrez-

Farias, the agent’s inproper testinony was only a small part of
“an otherw se strong case.” 294 F.3d at 663. Further, the
district court attenpted to cure the defects in the agent’s
testinony by instructing the jury that it could not rely on the
agent’ s testinony alone as proof of the defendant’s nental state.
Id.

In this case, however, the circunstantial evidence is not

nearly as strong as that in Qutierrez-Farias and Mendoza- Medi na.

See Qutierrez-Farias, 294 F.3d at 663; Mendoza- Medi na, 346 F. 3d

at 127-28. There is no direct evidence of Hernandez’'s know edge,
and apart from Agent Stansel’s testinony, the evidence of

Her nandez’ s know edge of the passengers’ inmmgration status is
slim Hernandez did not confess to the crine charged, act
aggressively toward | aw enforcenent, or appear nervous during the
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stop. Agent Stansel’s testinony served as a crucial part of the
evi dence presented at trial and provided the “link” that
establ i shed Enl aces’s operations as simlar to the typical
illegal cam oneta operation. The error in admtting Agent
Stansel’s testinony is harnful because there is nore than a
“reasonabl e possibility that the inproperly admtted evi dence

contributed to the conviction.” Mendoza-Mdi na, 346 F.3d at 127.

C. Prof essor Van Kenper’s Testi nony

Her nandez argues that the district court abused its
discretion in refusing to admt the testinony of his expert
W t ness, Robert Van Kenper, Professor of Cultural Anthropol ogy at
Sout hern Met hodi st Uni versity.

Her nandez contends that because the evidence of Professor
Van Kenper was rel evant and necessary to counter Agent Stansel’s
testinony, it should have been admtted. The district court’s
ruling was based on what the court perceived to be a problemwth
the reliability of Professor Van Kenper’'s testinony, as well as a
problemwi th Rule 704(b). The district court nmay exclude expert
testinony if the underlying basis for the expert’s opinion is not

sufficiently reliable. See Daubert v. Merrell Dow Pharm, |Inc.

509 U. S. 579, 589 (1993); FEp. R Evin. 702. One of the factors
the district court is to consider when assessi ng whet her the
met hodol ogy is scientifically valid or reliable is whether the

theory has been subject to peer review and publication. NMore v.
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Ashl and Chem 1Inc., 151 F.3d 269, 275 (5th Gr. 1998). Professor

Van Kenper’s testinony relied |largely upon one study on
cam onet as done by a professor in Los Angeles, and the district
court expressed doubt as to the reliability of that study because
it was not peer reviewed. The court did not abuse its discretion
by excludi ng Prof essor Van Kenper’s testinony as not sufficiently
reliable.

Wth respect to Rule 704(b), the court concluded that
Prof essor Van Kenper was qualified as an ant hropol ogi st, but
found that Rule 704(b) prohibited his testinony and noted that
Prof essor Van Kenper was in no better position than a juror to
concl ude whet her Hernandez’ s actions denonstrated know edge or
reckl ess disregard of the passengers’ inmgration status.
Because the purpose of Professor Van Kenper’s testinony was to
negate Agent Stansel’s testinony and to provi de ot her evidence
concerni ng Hernandez’ s state of mnd, the testinony was

rightfully excluded under Rule 704(b). Qutierrez-Farias, 294

F.3d at 663; Mendoza- Medina, 346 F.3d at 127-28.

[11. SUFFI Cl ENCY OF THE EVI DENCE
A. Standard of Revi ew

We review a challenge to the sufficiency of the evidence in

the light nost favorable to the governnent. United States V.

Burton, 324 F.3d 768, 770 (5th Gr. 2003). Hernandez nade a Rul e

29 notion for judgnent of acquittal at the close of the
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governnent’s case-in-chief, but because he failed to renew his
notion at the close of the evidence, we review his claimto
determ ne “whether there was a manifest m scarriage of justice.”

ld. (quoting United States v. Galvan, 949 F.2d 777, 783 (5th G

1991)). A manifest m scarriage of justice “occurs only where
‘“the record is devoid of evidence pointing to guilt or contains
evi dence on a key elenent of the offense [that is] so tenuous

that a conviction would be shocking.”” United States v. Ml ntosh,

280 F.3d 479, 483 (5th Cr. 2002) (quoting United States v.

Cat hey, 259 F.3d 365, 368 (5th Cr. 2001) (internal citations
omtted) (alteration in original)). W reviewthe sufficiency of
the governnent’s case in light of all the evidence, including the

di sputed expert testinony. See e.qg., United States v. Marshall,

762 F.2d 419, 423 (5th G r. 1985) (holding defendant not entitled
to have the court of appeals disregard i nadm ssible evidence in
conducting sufficiency of evidence review).
B. Analysis

To convict Hernandez of transporting illegal aliens, the
jury had to find beyond a reasonabl e doubt that (1) an alien
entered or remained in the United States in violation of the |aw,
(2) Hernandez transported the alien within the United States with
intent to further the alien’s unlawful presence, and
(3) Hernandez knew or recklessly disregarded the fact that the

alien was in the country in violation of the law 8 U S.C
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8§ 1324(a)(1)(A)(ii); United States v. Nol asco- Rosas, 286 F.3d

762, 765 (5th Gr. 2002). Because circunstantial evidence is
sufficient to establish know edge of alien status, direct proof

of Hernandez’'s state of mnd is unnecessary. United States v. De

Jesus-Batres, 410 F.3d 154, 161 (5th Gr. 2006); United States v.

Roner o- Cruz, 201 F.3d 374, 379 (5th Gr. 2000).

Her nandez argues that the governnent failed to introduce
sufficient evidence to show he knew or reckl essly disregarded
t hat the passengers were illegal aliens.® Hernandez contends
W t hout Agent Stansel’s testinony the jury could not find that
Her nandez reckl essly disregarded that his passengers were ill egal
aliens. But, Hernandez is not entitled to have Agent Stansel’s
testi nony excluded fromthe sufficiency of the evidence review,

see Marshall, 762 F.2d at 423, and with Agent Stansel’s

testinony, the evidence is nore than sufficient to sustain the
convi ction.

Even if, for the sake of argunent we exclude Agent Stansel’s
testinony bearing directly on Hernandez’ s state of mnd, the
record is not devoid of evidence pointing to Hernandez’'s guilt,

nor i s the evidence so tenuous that a conviction would be

3 Her nandez’ s brief does not address the sufficiency of
the evidence with regard to an el enent of the conspiracy
conviction under 8 U . S.C. 1324(a)(1)(A(v)(l). Therefore, we do
not di scuss the sufficiency of the evidence as to the conspiracy
convi ction because inadequately briefed i ssues are deened
abandoned. Dardar v. lLaFourche Realty Co., 985 F.2d 824, 831
(5th Gr. 1993) (citing Friou v. Phillips Petroleum Co., 948 F. 2d
972, 974 (5th Cr. 1991).
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shocking. The remai nder of Agent Stansel’s testinony, in
addition to Oficer Parker’s and Agent Patton’s testinony
describing the condition of the van’s passengers, suggests that
Her nandez may have reckl essly di sregarded the passengers’ ill egal
status. For instance, the evidence showed: (1) that the
passengers had utilized a small transport conpany operated by and
for Spani sh-speaking individuals; (2) that the van conpany
al | oned paynent at the destination rather than requiring paynent
up front; (3) that all the passengers appeared to be Hi spani c;
(4) that there was a “strong odor” indicating that sonme of the
passengers had not bathed recently; (5) that the van was crowded;
(6) that the passengers’ clothing was “dingy”; (7) that they had
little luggage in the van, a nere four or five backpacks anong
t wel ve passengers each taking a long distance trip; (8) that
safety equi pnent was not in the van; and (9) that the exterior of
t he van was unnarked.

In sum Hernandez has not denonstrated that a manifest
m scarriage of justice has occurred or that the record is so
devoi d of evidence that Hernandez reckl essly disregarded the
passengers’ status as to nmake his conviction shocking. See

Burton, 324 F.3d at 770-71; Nol asco- Rosas, 286 F.3d at 765-66.

| V. MOTI ON TO SUPPRESS

A. Standard of Revi ew

-16-



We review the district court’s factual findings on a notion
to suppress for clear error, and we review de novo its | egal
findings, including its ultimate conclusion as to the

constitutionality of the |aw enforcenent action. United States

v. Carreon-Pal acio, 267 F.3d 381, 387 (5th Gr. 2001). W view

the evidence in the |ight nost favorable to the party that

prevailed in the district court. United States v. Jordan, 232

F. 3d 447, 448 (5th G r. 2000).
B. Anal ysis

Her nandez argues that the district court erred in denying
his notion to suppress. He contends that Oficer Parker exceeded
his jurisdiction under state | aw because the van was not within
O ficer Parker’s jurisdiction when the van was cl ocked at eighty-
one mles per hour in a seventy m/l e-per-hour zone.

Her nandez recogni zes that this issue is controlled by our

decision in United States v. Garcia, 719 F.2d 108 (5th Cr

1983), but he asserts that Garcia was erroneously deci ded.
Her nandez asks the court to reassess its prior rulings in Garcia,

and United States v. Jones, 185 F.3d 459 (5th Cr. 1999). W

decline to revisit our holdings in Garcia and Jones. The
deci sions of prior panels are binding on this court. United

States v. Martin, 431 F.3d 846, 853 (5th G r. 2005).

When evi dence secured by a state official is used against a

def endant accused of a federal offense, the pertinent question is
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whet her the state official violated the Fourth Amendnment in
securing the evidence. |ssues regarding |ocal |aw enforcenent
jurisdiction do not govern in a federal crimnal action. United

States v. Wl ker, 960 F.2d 409, 415 (5th Gr. 1992). The

district court, therefore, properly denied Hernandez’s notion to

suppr ess.
V. CONCLUSI ON

For the foregoing reasons, we REVERSE Hernandez’s

convictions and REMAND to the district court.
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