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Plaintiff-appellant Robbie P. Bordelon appeals the district
court’s order vacating and remandi ng his claimfor social security

benefits. Finding no error, we affirm

"Pursuant to 5THQR R 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



L

Robbie P. Bordelon filed a claim for disability insurance
benefits and suppl enental security incone benefits under Titles |
and XVI of the Social Security Act in January 2001. He al |l eged
disability due to stress and an inability to deal with physica
activity. As of the date of the final adm nistrative decision
Bor del on was 33-years old. He has a high school education and past
wor k experience as a tire mechanic, an auto parts sal esman, and a
gas station cashier.

Fol |l ow ng a hearing before an Adm ni strative Law Judge (ALJ),
Bordel on’ s applications for benefits were deni ed. Upon the Appeal s
Council’s denial of Bordelon’s request for review, the ALJ' s
deci sion becane the final adm nistrative decision for purposes of
judicial review

Bordelon then filed a conplaint in the District Court for the
Western District of Louisiana. After briefing, a magi strate judge
recomrended that Bordel on be awarded benefits; the district court
declined to adopt the magistrate’s recommendation and i nstead
vacat ed and remanded the final adm nistrative decision for further

adm ni strative proceedings. Bordelon filed a tinmely notice of

appeal .



L

We nust resolve three i ssues on appeal. First, the governnent
contends that because the district court granted Bordelon relief,
he is not aggrieved by the decision and thus cannot appeal. Next,
Bordel on argues that the district court’s judgenent fails to
conport with the separate docunent requirenent set forth in Federa
Rule of GCvil Procedure 58 and with the remand requi renents of 42
US C § 205(0). Finally, Bordelon contends that the district
court abused its discretion in remanding this matter to the Soci al
Security Comm ssion for further proceedings. We review each in
turn.

A

The governnent contends that because the district court
granted Bordelon all the relief he requested (i.e., a remand), he
is not aggrieved by the court’s order and thus cannot appeal. The
governnent relies upon the Suprene Court’s decision in Forney v.
Apfel,? in which it stated that a “party who receives all that he
has sought generally is not aggrieved by the judgnent affording the
relief and cannot appeal fromit.”? |In Forney, the Court found
that the <claimant had requested, first, reversal of the
adm nistrative decision, and, alternatively, remand for further

proceedi ngs. Because the claimnt received “sone, but not all, of

1524 U.S. 266 (1998).

2ld. at 271 (citing Deposit Guaranty Nat'| Bank v. Roper, 445 U.S. 326, 333
(1980)).



the relief requested,” the Court held that she could appeal the
remand “insofar as it denies her the relief she has sought.”?

The governnment’s contention mscharacterizes Bordelon’s
conpl ai nt. A review of Bordelon’s conplaint indicates that he
requested either reversal of the adm nistrative decision or remand
for further proceedings. |In paragraph 6 of Bordel on’s conpl aint,
he states: “The decision denying Plaintiff’s claimis contrary to
the I aw and regul ati ons, and the conclusions and findi ngs of fact
of the defendant are not supported by substantial evidence.”
Al t hough Bordel on does not use the word “reverse,” the practi cal
effect of either the errors conplained of is a reversal. I n
addition, in paragraph 11, Bordelon states: “Alternatively, this
case should be remanded pursuant to Watson v. Barnhart, 288 F.3d
212 (5th Gr. 2002).” And, finally, Bordelon’s conplaint
concl udes: “WHEREFCRE, Plaintiff prays that this Court: Allow the
plaintiff to proceed and file this conplaint wthout prepaynment of
costs; reverse, remand, and order such relief that the Court deens
just and proper.”* W reject the governnment’s contention and
conclude that this case falls squarely under Forney.

B

3 d.

4'n addition, the fact that the nagistrate reconmended reversing the
administrative decision is additional evidence that Bordelon satisfied the
requi renents of Forney.



Next, Bordelon contends that the district court’s judgnent
fails to conport with the separate docunent requirenment of Federa
Rule of GCvil Procedure 58 and with the remand requi renents of 42
US C 8 405(g). W find no error.

Bordel on’ s cl ai munder Federal Rule of Civil Procedure 58 has
no nmerit. Rule 58 provides, in part: “Every judgnent and anended
judgment nust be set forth on a separate docunment . . . .”"5 A
separate docunent is required in order toclarify when the tinme for
appeal begins to run.® The Rule is “a safety valve preserving a
litigant’s right to appeal in the absence of a separate docunent
judgrment.”’” Bordelon fails to specify the specific nonconpliance.
The district court’s remand order is clearly |abeled as such, and
Bordel on offers no reason why this is not a judgnent “set forth on
a separate docunent” as required by Rule 58. Even if the order is
not a separate docunent, Bordelon filed a tinely appeal, which, as
Rul e 58(d) recogni zes, “constitute[s] a waiver of this

requirenent.”?8

SFeD. R Qv. P. 58(a)(1).

6Ludgood v. Apex Marine Corp. Ship Mgnt., 311 F.3d 364, 368 (5th Gr.
2002).

‘Baker v. Mercedes Benz of NN Am, 114 F.3d 57, 60 (5th Gr. 1997).

FeD. R Qv. P. 58(d); see also Bankers Trust Co. v. Mallis, 435 U S. 381,
384-88 (1978) (“If, by error, a separate judgnent is not filed before a party
appeal s, nothing but delay would flow fromrequiring the court of appeals to
di snmss the appeal. Upon dismssal, the district court would sinply file and
enter the separate judgnent, from which a tinmely appeal would then be taken.
Wheel s woul d spin for no practical purpose.”).
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Nor do we find nerit to Bordelon's claim that the district
court did not enter a “substantive ruling” under either sentence
four or sentence six of 42 U S C. 8§ 405(9). Section 405(g),
sentence four, provides: “The court shall have the power to enter,
upon the pleadings and transcript of the record, a judgnent
affirmng, nodifying, or reversing the decision of the Comm ssi oner
of Social Security, with or without remanding the cause for a
rehearing.”® Section 405(g), sentence six, provides: “The court
may . . . remand the case to the [ Conm ssioner] for further action

and it may at any tinme order additional evidence to be taken

.” 10

Bordelon relies upon Istre v. Apfel.! There, the Conm ssi oner
filed a notion to remand under the fourth sentence of 8§ 405(qQ).
The magistrate recommending granting the notion to remand and
denying claimant’s notion for summary judgnent, because the
claimant had not proven entitlenent to benefits. The district
court adopted the nagistrate’ s report without witten opinion. W
held that neither the magistrate or the district court provided a
“substantive ruling, whether *affirmng, nodifying, or reversing’

the ALJ's order.” W found that the court nerely “renmanded for

942 U, S.C. § 205(g).
1] g,

11208 F.3d 517 (5th Gir. 2000).



further consideration.” Thus, we concluded that the remand order
failed to satisfy the requirenents of 8 405(g), sentence four.

Here, both the nmagistrate and the district court provided a
substantive ruling. The district court set forth the | egal reasons
supporting its concl usions. In addition, the district court
stated: “[T] he final decision of the Comm ssioner is VACATED and
this case is REMANDED for further proceedi ngs not inconsistent with
this judgnent.” W find no anbiguity to the district court’s
ruling.

C

Finally, Bordel on contends that the district court abused its
discretion when it remanded his benefits claim for further
pr oceedi ngs. The magistrate recommended an imedi ate award of
benefits. The district court disagreed, noting that the magi strate
provi ded no authority to support his conclusion that, because the
hypot heti cal question posed to the vocational expert was defective,
reversal of the ALJ’ s deci sion was warranted and remand shoul d only
be for the cal cul ation of benefits.

W review the district court’s order of remand, under 42

U S.C 8 205(g), fourth sentence, for an abuse of discretion, ! and

2Both parties contend that the proper standard of review is an abuse of
di scretion, although the government points out that this Court has yet to address
the proper standard of review On two occasions, we have considered remands
under § 205(g), fourth sentence. In Randall v. Sullivan, after citing the
standard of reviewgenerally applicable to reviewof sumary judgnent, we di d not
address whet her the sane de novo review applied to a district court’s exercise
of statutory discretion under 8§ 405(g), fourth sentence. In |Istre, we considered
whet her the remand order net the requirenents of 8 405(g), and thus had no reason
to address the appropriate standard of review

7



we find none. The magistrate determ ned that the hypothetica
gquestions posed by the vocational expert did not incorporate all of
Bordelon’s disabilities recogni zed by the ALJ. The magi strate then
concluded that the record | acked substantial evidence to support
the ALJ' s decision and, thus, reversed and ordered benefits paid.
The district court agreed that the ALJ' s hypothetical questions to
the vocational expert were inproper but rejected the nagistrate's
proposed renedy. Instead, the district court remanded the matter
to the ALJ for a proper determne of Bordelon's eligibility for
benefits under properly constructed hypothetical questions.

In Bowl i ng v. Shalala, we held that “[u] nl ess the hypot heti cal
guestion posed to the vocational expert by the ALJ can be said to
i ncorporate reasonably all disabilities of the claimnt recogni zed
by the ALJ, . . . a determi nation of non-disability based on such
a defective question cannot stand.”?® Here, both the district court
and the magistrate found both hypotheticals defective. Nei t her
question included Bordel eon’s severe nental inpairnent of paranoid

schi zophrenia. By remanding the matter for a proper hypotheti cal

We hold that the proper standard of review of a district court’s remand
order under 8 405(g), fourth sentence, is for an abuse of discretion. This is
consi stent with our prior, unpublished cases, see Davis v. Apfel, No. 00-30373,
2000 W. 1598082, at *1 (5th Cr. Cct. 3, 2000), as well as our cases review ng
remand orders under 8§ 405(g), sixth sentence. See Salinas v. Schwei ker, 662 F. 2d
345, 347 n.2 (5th Gr. 1981); Allen v. Schweiker, 642 F.2d 799, 802 (5th Cr.
1981); Latham v. Shalala, 36 F.3d 482, 483 (5th Gr. 1994). In addition, §
405(g), fourth sentence, grants courts w de discretion to dispose of matters
“wWith or without renmanding the cause for a rehearing.” 42 U S.C. 8§ 205(9).

1336 F.3d 431, 436 (5th Gr. 1994); see also Boyd v. Apfel, 239 F.3d 698,
707-08 (5th GCr. 2001).



guestion, the district court did not abuse its discretion. I n
fact, this is the precise renedy followed in Bow ing and Boyd.
L
Accordi ngly, Bordelon’s appeal of the district court’s order

vacating and remanding his claimfor social security benefits is

AFFI RVED.

“Bow ing, 36 F.3d at 436-38 (remand ordered where ALJ' s questioning of
vocational expert was defective); Boyd, 239 F.3d at 708 (renmand order due to
ALJ' s reliance on defective hypothetical question).
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