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PER CURI AM *

Eugeni o Bal deras, Jr., appeals the district court’s di sm ssal
of his 28 U S.C. 8 2241 habeas corpus petition for failure to
satisfy the requirenents of the savings clause of 28 U.S. C. § 2255.
He seeks to challenge his conviction for using or carrying a
firearmduring and in relation to a crine of violence, pursuant to
18 U S.C 8 924(c), on the ground that it cannot be sustained

followng Bailey v. United States, 516 U S. 137 (1995), which

deci sion issued after his direct appeal and first 8§ 2255 noti on.

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



The district court correctly determ ned that Bal deras had not
made the required show ng that the Bailey decision rendered him
actually innocent so as to satisfy the savings clause of

8§ 2255 and qualify for relief under 8§ 2241. See Chri stopher v

Mles, 342 F.3d 378, 382 (5th Cr. 2003); Reyes-Requena v. United

States, 243 F.3d 893, 904 (5th Cr. 2001). Balderas asserts that
there is no evidence that he actively enployed the firearmat issue
in this case and that his conviction therefore cannot stand post-
Bail ey. Section 924 is two-pronged, however, and the summary of
the trial evidence, which showed t hat Bal deras delivered the nurder
weapon to his coconspirator to shoot the intended victimin a
murder-for-hire schene, was sufficient to support Balderas’s

conviction under the “carry” prong of 8§ 924(c). See United States

v. Schmal zried, 152 F.3d 354, 356-57 (5th Gr. 1998); see also

United States v. R vas, 85 F.3d 193, 195 (5th GCr. 1996).

Bal deras conplains that the Governnent did not present,
and the district court did not refer to, the original trial
transcript, and he urges that it was error torely onthis court’s
summary of the trial evidence on direct appeal, since the direct
appeal predated Bailey. However, Bal deras does not chall enge the
accuracy of the summary of the evidence. | nstead, he conpl ai ns
that there is no evidence specifying the exact tine and pl ace he
gave the gun to Cabello and baldly asserts that the fact that he
delivered the gun to Cabell o was no nore than specul ati on.

Specific testinony regarding the tinme and pl ace that Bal deras
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actually transferred the gun to Cabello to kill Garcia was not

necessary. See Schmal zreid, 152 F.3d at 356-57. To the extent

t hat Bal deras argues that his “passive possession” of the gun was
insufficient to support his conviction under the “carry” prong, he

is incorrect. See Schmml zried, 152 F.3d at 356-57.

Bal deras’s contention that the district court’s jury charge
was erroneous because it did not specifically define “use” or

“carry” is wthout nerit. See United States v. Logan, 135 F. 3d

353, 356 (5th Gr. 1998). Hs challenge to the trial court’s
failure toinstruct the jury that its verdict nust be unani nbus was
rai sed and rejected on direct appeal and is barred by the doctrine

of res judicata. See United States v. Razo-lLeora, 961 F.2d 1140,

1143 (5th Cr. 1992). Balderas’s new argunent that the district
court erroneously instructed the jury that it could find himguilty
if he had used or carried “a firearmduring or in relation to” a
crime of violence will not be addressed as it is raised for the

first time in his reply brief. See United States v. Prince

868 F.2d 1379, 1386 (5th Cr. 1989).

The district court’s judgnent is AFFI RVED



