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Ant hony Larry, |11 appeals his conviction and sentence for

conspiracy to commt mail fraud, healthcare fraud, and bankruptcy
fraud, pursuant 18 U S.C. 8§ 371. Larry argues that the evidence

presented at trial was insufficient to sustain his conviction and
that the district court erred in calculating his sentence and in

I nposi ng an unreasonabl e sentence. W affirm

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Larry chal l enges the sufficiency of the evidence supporting
his conviction.? By noving for a judgnent of acquittal at the
cl ose of the evidence, Larry preserved his claimfor appellate

review. See United States v. lzydore, 167 F.3d 213, 219 (5th

Cr. 1999). W reviewthe evidence in the |ight nost favorable
to the verdict and affirmif a rational trier of fact could have
found that the evidence establishes the essential elenents of the

of fense beyond a reasonable doubt. United States v. WIlians,

985 F.2d 749, 753 (5th Cr. 1993).

To prove conspiracy under 18 U.S.C. § 317, the governnent
must prove 1) an agreenent between two or nore persons 2) to
commt a crinme against the United States, and 3) an overt act by
one of the conspirators to further the objectives of the

conspiracy. United States v. Mrrow, 177 F.3d 272, 286 (5th Cr

1999). Direct evidence need not be presented; the jury can infer

a conspiracy fromthe circunstances. United States v. Stephens,

964 F.2d 424, 427 (5th Gr. 1992). The evidence showed t hat
Larry had caused his attorney to issue notice of his notion for a
har dshi p bankruptcy di scharge through the United States mail that
was based on a false claimthat his wife had brain cancer. The
evi dence further denonstrated that Larry’s wife had applied for

and received through the United States mail paynents totaling

Larry was indicted on forty-four counts; he was convicted
of one count of conspiracy and acquitted of the other forty-three
substantive counts that pertained to the execution of the
conspiracy.



over $17,000 for dental care that was never performed. Larry had
endorsed one such check. Larry’'s wife admtted that she had
submtted the false dental clains and that she had |ied about her
brain cancer diagnosis. Larry received several thousand dollars
in donations and | oans as the result of the false claimthat his
w fe had brain cancer. Although Larry and his wife testified
that Larry had no know edge of the healthcare fraud and di d not
learn until after the mail and bankruptcy fraud were conpl ete
that his wife had |ied about having cancer, the evidence showed
that Larry had been aware that his wife did not have brain cancer
as early as Septenber 2000, prior to the issuance of their notice
of a hardship di scharge in bankruptcy.

The jury was instructed, w thout objection, that it was
entitled to find Larry had know edge of a fact if it found that
Larry deliberately closed his eyes to what woul d ot herw se be
obvious to him Fromthis instruction, the jury reasonably could
have concluded that Larry had deliberately blinded hinself to
facts indicating that his wife did not have brain cancer and
that, therefore, he had conspired with his wife to file a fal se
motion for a hardship discharge of their bankruptcy and caused
notice of their notion for the discharge to be sent through the
United States nmail. The jury also could reasonably have
concluded that Larry had deliberately blinded hinself to the fact
that his wwfe had filed fal se dental clains and had denonstrated
his conplicity in the schene by signing one of the fraudulently
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obt ai ned checks. The jury’ s decision to accept or reject Larry’s
and his wife’'s testinony to the contrary was a credibility
determ nation not to be disturbed by this court. See United

States v. Runyan, 290 F.3d 223, 240 (5th Gr. 2002). H's

conviction is affirned.
Larry next argues that the district court commtted various

errors in calculating his sentence. Even after United States v.

Booker, 543 U. S. 220 (2005), the sentencing court “is entitled to
find by a preponderance of the evidence all the facts relevant to
the determ nation of a Quideline sentencing range.” United

States v. Johnson, 445 F.3d 793, 797-98 (5th. Cr 2006). W

continue to review the district court’s application of the
gui delines de novo and its factual findings for clear error.

United States v. Charon, 442 F.3d 881, 887 (5th Cr. 2006).

Larry maintains that the district court erred in attributing
to hima $17,398 loss as the result of the dental fraud scheme
because the evidence was insufficient to support a finding that
he was aware of the dental fraud scheme. Based on our concl usion
that the evidence was sufficient to find beyond a reasonabl e
doubt that Larry had conspired with his wife to file false denta
clains, we affirmthe finding of attributable | oss. The anobunt
of loss attributable to a defendant’s relevant conduct is a

factual finding reviewed for clear error. United States v.

Messervey, 317 F.3d 457, 464 (5th Gr. 2002). To be upheld, the
finding need only be “plausible in light of the record as a
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whole.” United States v. Hunphrey, 104 F.3d 65, 71 (5th Gr.

1997). In light of the record in this case, such a finding is
nmor e than pl ausi bl e.

Larry al so chal |l enges the enhancenents to his sentence for
an of fense invol ving bankruptcy fraud and ten or nore victins,
argui ng that he did not becone involved in the conspiracy until
after the fraud had been commtted. W reject his argunent.

Evi dence showed that Larry had been aware that his wfe did not
have brain cancer as early as Septenber 2000, well before the

ti me he acknow edged his awareness of that fact, and before the
Larrys caused notice of their hearing on the notion for a

har dshi p bankruptcy di scharge to be sent through the United
States mail. As a result of the healthcare, mail, and bankruptcy
fraud, ten bankruptcy debtors and the City of Shreveport were
defrauded. In addition, the Larrys received | oans and donati ons
fromseveral other individuals, police organizations, churches,
and conpani es based on their m srepresentation that Larry’'s wfe
had brain cancer. These are factual findings that are not
clearly erroneous.

Larry urges that the district court erred in awarding hima
two- | evel enhancenent for obstruction of justice, claimng that
del i berate ignorance of his wife’'s fraud does not equate to a
finding that he commtted perjury. Cenerally, it is proper for
the district court to enhance a defendant's sentence for
obstruction of justice where the defendant comm tted perjury by
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giving false testinony at trial. See United States v. Dunnigan,

507 U.S. 87, 94 (1993) (uphol ding obstruction of justice
enhancenent where district court did not believe defendant's
trial testinony that she was not involved in a conspiracy). 1In
Dunni gan, the Suprenme Court defined perjury as giving “fal se
testinony concerning a material matter with the willful intent to
provide fal se testinony, rather than as a result of confusion,

m stake or faulty nmenory.” 507 U S. at 94. It is enough if the
district court found “the defendant untruthful at trial wth
respect to material matters in th[e] case.” |1d. at 95.

Addi tionally, the enhancenent is adequately supported if the
court’s finding “enconpasses all of the factual predicates for a

finding of perjury.” United States v. lLaury, 985 F.2d 1293, 1308

(5th Gir. 1993).

Larry’s denial of awareness of his wife’'s deception
regardi ng her cancer diagnosis concerned a material aspect of the
case, and the jury’'s verdict supports the district court’s
conclusion that the testinony was false. See id. at 1309.
Because the district court nade an adequate and wel | - supported
finding that Larry commtted perjury, the court properly enhanced

his sentence for obstruction of justice. See id.; United States

v. Storm 36 F.3d 1289, 1295 (5th Cir. 1994).
Larry further argues that the district court clearly erred

by denying hima mnor-role reduction because he was not an



active participant in the conspiracy and, therefore, should be
viewed as substantially less cul pable than his wife. The
def endant bears the burden of proving that he was a m nor

participant in the event. United States v. Garcia, 242 F.3d 593,

597 (5th Gr. 2001). Larry has not net this burden. Larry
participated in the conspiracy to commit healthcare, mail, and
bankruptcy fraud, took steps to conceal the conspiracy, and
recei ved a substantial financial benefit fromthe conspiracy.
Based on these facts, it cannot be said that Larry’s role was
“peripheral” to the advancenent of the conspiracy or that he was
“substantially |l ess cul pable than the average participant” in the
conspiracy, as would be required to qualify for the mnor-role
reduction. The district court did not clearly err by finding
Larry ineligible for the mnor-role reduction.

Finally, Larry contends that, because his sentencing
gui del i nes range was m scal cul ated, his sentence was
unreasonable. The district court sentenced Larry within a
properly cal cul ated guideline range. Larry’s sentence is thus
presuned to be reasonable, and he has failed to rebut the

presunption. See United States v. Alonzo, 435 F.3d 551, 554 (5th

Cir. 2006). Accordingly, we affirmLarry’ s sentence.

AFFI RVED.



