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PER CURI AM *

This court previously affirmed the conviction and
sentence of the Appellant Margarito Peceno-Mntanez (“Mntanez”).
On Decenber 11, 2006, the Suprene Court vacated and remanded the

case for reconsideration in light of Lopez v. Gonzalez, 127 S. Ct.

625 (2006).

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5.4.



In light of Lopez, the district court erred by enhancing
Mont anez’s sentence based on a Texas conviction for sinple
possession of a controlled substance. Because Montanez has
conpleted the confinenent portion of his sentence, any argunent
that the prison termshoul d be reduced i s noot and the only portion
of the sentence remaining for consideration is the defendant’s term
of supervised rel ease.

However, as the Federal Public Defender notes, Montanez
presumably has been deport ed. In order to resentence him and
reduce his term of supervised release, FEDERAL RULE OF CRI M NAL
PRoCEDURE 43 requires the defendant to be present and have the
opportunity to allocute. Because the defendant has been deported
and is legally unable, wthout perm ssion of the Attorney Ceneral,
to reenter the United States to be present for a resentencing
proceeding, there is no relief we are able to grant Mntanez and

his appeal is noot. See United States v. Rosenbaum Al anis,

No. 05-41400, 2007 W. 926832 (5th Cir. March 29, 2007). The appeal

is therefore DI SM SSED.



