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Jacinto Cortes-Garcia pleaded guilty to being unlawfully
present in the United States after having been deported, a
violation of 8 U S. C § 1326. He appeals his 57-nonth sentence

pursuant to United States v. Booker, 125 S. C. 738 (2005).1

Because Cortes-Garcia preserved his claim of error and the

Gover nnent cannot denonstrate the error is harnless, we VACATE

Pursuant to 5TH GR R 47.5, the court has deternmined that this
opi ni on shoul d not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5.4.

! To preserve the issue for possible Supreme Court review, Cortes-
Garci a al so chal | enges the constitutionality of § 1326, but he correctly concedes
that this argunent is foreclosed. See Al nendarez-Torres v. United States, 523
U S 224, 235 (1998); United States v. Alfraro, 408 F.3d 204, 210-11 (5th Gr.
2005), cert. denied, (Cct. 3, 2005)(No. 05-5604).




Cortes-Carcia s sentence and REMANDto the district court for re-sentencing.
BACKGROUND

On April 5, 2004, Cortes-CGarcia pleaded guilty to a
violation of 8 US C 8§ 1326. A pre-sentence report (“PSR’)
calculated Cortes-Garcia's total offense level at 22, which
i ncl uded a si xteen-1evel enhancenent for his prior conviction of a
crinme of violence and a two-level reduction for acceptance of
responsibility. Cortes-Garcia objected to the PSR on the basis of

Bl akely v. WAshington, 124 S. . 2531 (2004). The district court

overruled this objection. At sentencing, the court granted the

Governnent’s notion for an additional one-level reduction for

acceptance of responsibility, bringing the total offense level to

21, and sentenced Cortes-Garciato fifty-seven nonths i nprisonnent.
DI SCUSSI ON

Because the district court sentenced Cortes-Garcia under

a mandatory CQuidelines regine, it commtted Fanfan error.

See United States v. Val enzuel a-Quevado, 407 F.3d 728, 733

(5th Gr. 2005); see also United States v. Walters, 418 F. 3d 461

463 (5th Cr. 2005)(discussing the difference between Sixth
Amendnent Booker error and Fanfan error). The Governnent concedes

that Cortes-Garcia’ s objection on the basis of Blakely v.

Washi ngton, 124 S. . 2531 (2004), was sufficient to preserve his

Fanfan cl aim



This court reviews preserved Fanfan clains for harnl ess

error. See United States v. Mares, 402 F.3d 511, 520 n.9 (5th Cr

2005) (“[1]f either the Sixth Arendnent issue presented in Booker
or the issue presented in Fanfan is preserved in the district court
by an objection, we will ordinarily vacate and remand, unless we
can say the error is harm ess under Rul e 52(a) of the Federal Rules
of Crimnal Procedure.”). Thus, “the only question is whether the
governnent has net its burden to show harmess error beyond a
reasonabl e doubt in the inposition of [the defendant’s] sentence.”
Walters, 418 F. 3d at 464.

Under harm ess error, an error that does not affect a
defendant’s “substantial rights” is disregarded. FeD. R CRM P
52(a). Thus, the Governnent nust prove beyond a reasonabl e doubt
that the outcone of the district court proceedi ngs was not affected
by the inposition of the nmandatory Cuidelines. In the instant
case, the Governnent argues that no prejudice resulted to the
def endant because he received the benefit of the Guidelines —a
three-1evel reduction for acceptance of responsibility. W are not
persuaded by the Governnment’s argunent, particularly in |ight of
the district court’s lack of clear commentary regarding the
sentence and its decision to sentence at the bottom of the
appl i cabl e Gui deline range.

CONCLUSI ON



Accordingly, we VACATE Cortes-Garcia’ s sentence and

REMAND f or resentencing.



