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Manuel De La Fuente pleaded guilty to possession with intent
to distribute in excess of 100 kilograns of mari huana. He was
sentenced to 109 nonths of inprisonnent and five years of
supervi sed rel ease. De La Fuente argues that the district court
commtted reversible error when it sentenced hi mpursuant to the
mandat ory sentenci ng gui delines system held unconstitutional in

United States v. Booker, 543 U. S. 220 (2005), which requires that

his sentence be vacated and remanded for resentencing. He

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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contends that based on the record and the sentencing hearing, the
Gover nment cannot show harnl ess error.
De La Fuente’s objection in the district court based on

Bl akely v. WAshi ngton, 542 U. S. 296 (2005) preserved his Fanfan

chal l enge for review for harmess error. United States v. Reyes-

Cel estino, 443 F.3d 451, 453 (5th Cr.), cert. denied, 126 S. C

2309 (2006); United States v. Walters, 418 F.3d 461, 463 (5th

Cr. 2005)."
The district court erred by sentencing De La Fuente under

the fornmerly mandatory guidelines system United States v.

Val enzuel a- Quevedo, 407 F.3d 728, 733 (5th Gr.), cert. denied,

126 S. . 267 (2005). In light of the Governnment’s concession
that it cannot show harm ess error on the current record, and
considering the district court’s statenents at sentenci ng about
the potential effect of a decision in Booker, we concl ude that

t he Governnent has not shown harml ess error. De La Fuente’'s
sentence is vacated and this case is remanded for resentencing in

accordance with Booker. See Walters, 418 F.3d at 464- 66.

Because we remand based on the Fanfan error, we need not
address the remai ning sentencing issues raised by De La Fuente
concerning the application of the adjustnent for obstruction of

justice under U . S.S.G 8 3Cl.1; the correspondi ng deni al of

“Fanfan” error, one of two types of error addressed in
Booker, “is found where the district court applied the mandatory
Cui delines to enhance a defendant's sentence absent any Sixth
Amendnent Booker error.” Malters, 418 F.3d at 463.
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acceptance of responsibility; whether the district court’s
finding of obstruction violated the Sixth Arendnent; whether De
La Fuente’s subsequent conviction on the escape charge made the
obstruction of justice issue noot; and whether the finding on the

quantity of drugs violated Booker. See United States v. Akpan,

407 F.3d 360, 377 n.62 (5th Gr. 2005) (declining to address
ot her clains of sentencing error when renmandi ng pursuant to

Booker): United States v. Mendoza-Bl anco, 440 F. 3d 264, 266 n. 10

(5th Gr.), cert. denied, 126 S. C. 2314 (2006) (Fanfan).

SENTENCE VACATED; REMANDED FOR RESENTENCI NG



