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M chael L. Herod appeals his conviction and sentence for 13
counts of health care fraud and six counts of mail fraud. He
argues that the evidence was insufficient to establish that he
knowi ngly intended to defraud; that the district court erred in
finding that he abused a position of trust pursuant to U S S G
8§ 3Bl1.2; that the anobunt of |oss was inproperly cal cul ated under
the sentencing guidelines; that his sentence is unconstitutional

pursuant to United States v. Booker, 125 S. . 738 (2005); and

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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that the district court abused its discretion in ordering the
restitution award.

Her od contends that the evidence did not establish his
crimnal intent beyond a reasonabl e doubt because he testified
that he was distanced fromthe billing practices of his office
and that he had no know edge of the office procedures regarding
Medi cai d. However, Herod’ s own testinony reflects a know edge of
the Medicaid procedures and the office billing practices. Herod
stated that he was often not paid for the total anount billed to
Medicaid. He also stated that Medicaid accounted for 15 to 20
percent of his incone.

Additionally, Herod s dental |icense expired in April 1999.
Testinony from Di ana Costello Stark and from Loren Barnes
established that Herod was aware of the expiration of his
license. As an enrollee in the Texas Medicaid Program he had
been provided with a copy of the policies and procedures nmanual .
To participate in the program a health care provider nust be
licensed. Herod was required to informthe programif his
i cense expired and would no | onger be entitled to participate.
Her od never infornmed the program of the expiration of his dental
license, and his license was not renewed. The evidence is
sufficient for a reasonable trier of fact to conclude beyond a
reasonabl e doubt that Herod possessed the requisite crimnal

intent. United States v. Mendoza, 226 F.3d 340, 343 (5th Cr

2000) .
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Herod al so argues that the district court clearly erred in
appl ying an upward adjustnent to his base offense | evel for
abusing a position of trust. It is established in this court
that an abuse of trust enhancenent is appropriate where a

physi ci an abuses the trust of his patients. See United States V.

|l oani, 143 F.3d 921, 923 (5th Gr. 1998). The argunent that the
Medi cai d program does not qualify as a victimis without nerit.
Such prograns rely on the honesty and integrity of doctors and
their “representations that the treatnents for which the
conpanies are billed were in fact perfornmed.” |[loani, 143 F. 3d
at 923. The enhancenent for abuse of trust is not clearly

erroneous. United States v. Angel es- Mendoza, 407 F.3d 742, 750

(5th Gr. 2005).

Herod contends that the amount of |oss as used in the PSR
calculation for his total offense level is erroneous. There is
no evidence to establish that the anmount of |oss is bel ow
$200, 000. The district court’s finding is not clearly erroneous.

Angel es- Mendoza, 407 F.3d at 750.

Wth regard to the enhancenents for abuse of trust and the
anount of |oss, Herod asserts that they violate his Sixth
Amendnent rights pursuant to Booker. He states that these facts
were not found by a jury and that he did not admt to them
Herod articul ated objections in the district court on these

grounds and cited to the decision of Blakely v. WAshi ngton, 542

U S 296 (2004). Therefore, this court will ordinarily vacate
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and remand for resentenci ng unless the Governnent can establish

harm ess error beyond a reasonable doubt. United States v.

Pineiro, 410 F. 3d 282, 284 (5th GCr. 2005).

The finding that the anmount of | oss was greater than
$200, 000 was a fact found by the jury. The anobunt of |oss was
alleged in the indictnent, and the jury found the defendant
guilty as charged of all counts. Thus, the anmount of |oss is not

a Booker error. See Booker, 125 S. C. at 756. Nevert hel ess,

the finding by the district court that Herod abused a position of
trust does qualify as a Booker error, and the Governnent concedes
that it cannot establish harm ess error beyond a reasonabl e
doubt. As such, the sentence nust be vacated, and the case nust
be renmanded.

Herod asserts that the district court abused its discretion
in the amount of restitution awarded. He clains that he | acks
the ability to pay the award. Herod was ordered to pay
restitution pursuant to 18 U S.C. § 3663A, which nandates
restitution. The district court nust order the full anount of
restitution due the victim wthout regard for the defendant’s

econom c circunstances or ability to pay. United States v.

M/ers, 198 F.3d 160, 168-69 (5th Cr. 1999). The district court

did not abuse its discretion in awarding restitution. See United

States v. Hughley, 147 F.3d 423, 436 (5th Gr. 1998).

Accordingly, Herod’s conviction is AFFIRVED. Hi's sentence

is VACATED, and the matter is REMANDED for resentencing.



