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PER CURI AM *

Plaintiff-Appellant John Wayne Charleston, Texas prisoner
#894099, appeals the district court’s dismssal of his 42 U S.C. 8§
1983 conplaint as barred by the applicable statute of limtations.
He argues that the district court failed to consider his tinely-
filed objections to the nmmgistrate judge’'s report and
recomendation and that his civil rights conplaint was tinely filed
because he placed his conplaint in a related state tort suit

agai nst the defendants in the prison mailbox on April 23, 2001.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



In the 42 U S.C. § 1983 context, a federal court “borrows” a
statute  of limtations from +the forum state's general

personal -injury limtations provision. See Jacobsen v. Osborne,

133 F.3d 315, 319 (5th Cr. 1998). |In Texas, that period is two

years. Htt v. Connell, 301 F.3d 240, 246 (5th Cr. 2002). A

federal court also gives effect to the state’s tolling provisions.

Slack v. Carpenter, 7 F.3d 418, 419 (5th Gr. 1993). “[A] § 1983

action generally accrues when a plaintiff ‘knows or has reason to

know of the injury which is the basis of the action. Harris v.
Hegmann, 198 F. 3d 153, 157 (5th G r. 1999).

Al t hough Charleston knew the facts supporting his clains
agai nst the defendants on April 27, 1999, his 42 U.S.C. 8§ 1983 suit
was not filed until Septenber 2003, after the two-year |imtations
period had expired. Charl eston has not cited any authority to
support the proposition that the pendency of his state tort

litigationtolled the statute of limtations for filing his federal

civil rights suit. See Ellis v. Dyson, 421 U S 426, 432-33

(1975); cf. Jackson v. Johnson, 950 F.2d 263, 264-65 (5th CGr.

1992); cf. Rogers v. Ricane Enterprises, Inc., 930 S.W 2d 157, 167

(Tex. App. 1996) Gven that this sanme argunent was raised in his
objections to the magi strate judge’'s report, the district court’s

failure to consider said objection was harnm ess. See Smth v.

Collins, 964 F.2d 483, 485 (5th Gr. 1992).

Charl eston’s appeal is without arguable nerit. See Howard v.

King, 707 F.2d 215, 220 (5th G r. 1983). Accordingly, we dismss
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the appeal as frivolous. 5THCGR R 42.2. The dism ssal of the
i nstant appeal as frivolous counts as a strike for purposes of the

three-strikes provision, 28 U S C 8§ 1915(g). See Adepegba v.

Hammons, 103 F.3d 383, 387-88 (5th Gr. 1996). Charl eston is
CAUTI ONED that if he accunul ates three strikes he may not proceed
in forma pauperis in any civil action or appeal filed while he is
incarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 U. S C
8§ 1915(9).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



