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David Charles Barber appeals the sentence inposed follow ng
hi s Novenber 22, 2004 plea of guilty to one count of possession of
mari huana with intent to distribute on or about Septenber 30, 2004.
Al t hough Bar ber wai ved the right to appeal his sentence except for
upward departures and a sentence exceeding the statutory nmaxi num

t he wai ver does not bar his appeal. The district court incorrectly

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



informed himthat he could appeal an illegal sentence. Barber’s
chal l enge to the purportedly unl awful supervised rel ease condition?
is arguably a challenge to an allegedly illegal sentence. The
Gover nnent concedes as nuch and declines to rely on the waiver.
Moreover, the district court’s incorrect characterization of the
wai ver and failure to address the specific provisions of the waiver
and ensure that Barber understood themmay have rendered t he wai ver
not know ng and voluntary. See United States v. Portillo, 18 F. 3d
290, 292 (5th Gr. 1994). For all these reasons, we concl ude that
t he wai ver does not preclude Barber’s appeal.

Wth respect to Barber’s contention that the district court
erred in ordering, as a condition of supervised release, that he
cooperate with the probation officer in the collection of DNA his
claimis not ripe for judicial reviewin light of our holding in
United States v. Carm chael, 343 F.3d 756, 758 (5th Cr. 2003),
cert. denied, 540 U. S. 1136 (2004). W reject Barber’s contention
that Carm chael is distinguishable. See United States v. Ri ascos-
Cuenu, ___ F.3d ___ No. 05-20037, 2005 W. 2660032, at *2 (5th Gir.
Cct. 18, 2005). Accordingly, we dismss this portion of the appeal
for lack of jurisdiction.

Barber’s second argunent, concerning the treatnent of drug

quantity graduations as sentencing factors rather than as el enents

. Bar ber was sentenced to 60 nonths’ inprisonnent to be
followed by a 5 year term of supervised rel eased.
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of separate offenses wunder 21 U S C 88 841(a) and (b), is
foreclosed by circuit precedent. See United States v. Sl aughter,
238 F.3d 580, 582 (5th G r. 2000). Bar ber concedes as nuch and
raises the issue solely to preserve it for further review. Thus,
we affirmthe judgnent of the district court on this point.

AFFI RVED | N PART; DI SM SSED I N PART FOR LACK OF JURI SDI CTI ON.



