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UNI TED STATES OF AMERI CA,
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vVer sus
VI CTOR GARCI A- VARGAS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 7:04-CR-649-ALL

Before DAVIS, SMTH, and DENNIS, C rcuit Judges.
PER CURI AM *

Vi ctor Garci a-Vargas appeals his conviction and sentence for
attenpted illegal reentry. He concedes that the issue whether
the “felony” and “aggravated fel ony” provisions of 8 U S. C

8§ 1326(b) (1) and (2) are unconstitutional in [ight of Apprendi V.

New Jersey, 530 U. S. 466 (2000), is foreclosed by Al nendarez-

Torres v. United States, 523 U S. 224 (1998), and he raises the

i ssue solely to preserve its further review by the Suprene Court.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Apprendi did not overrule A nendarez-Torres. See Apprendi,

530 U.S. at 489-90; United States v. Dabeit, 231 F.3d 979, 984

(5th Gr. 2000). W therefore nust follow Al nendarez-Torres

“unl ess and until the Suprene Court itself determnes to overrule
it.” Dabeit, 231 F.3d at 984 (internal quotation marks and
citation omtted).

AFFI RVED.



