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Davi d Sanchez appeals fromhis conviction of possession with
intent to distribute marijuana.

Sanchez contends that his guilty plea was involuntary because
it was influenced by the statenments of the district court, the
prosecutor, and defense counsel that he had commtted perjury in
his I FP application and during his initial appearance, and by the
prosecutor’s threat to prosecute himfor perjury. He argues that
the record does not support a finding that he commtted perjury or

made false statenents. He asserts that the district court

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



inproperly participated in the plea negotiation process during the
pretrial hearing. He further asserts that his plea was rendered
i nvoluntary by ineffective assistance of counsel.

Sanchez was properly <chargeable wth perjury. The
prosecutor’s statenent that he intended to charge Sanchez wth
perjury if Sanchez testified at his trial was not inproper. See

Bordenkircher v. Hayes, 434 U S. 357, 364-65 (1978). Sanchez’ s

statenents in his IFP application and at his initial appearance
were inconsistent with defense counsel’s theory of the case. The
statenents |likely would have seriously underm ned that theory of
the case. Wthout a plausible defensive theory, a conviction was
likely on the facts articulated in support of Sanchez's plea
agreenent. Counsel was not ineffective for counseling Sanchez to

plead guilty. See Strickland v. Washington, 466 U.S. 668, 687

(1984). The district court’s statenents regardi ng the evidence of
perjury were made during a discussion of the admssibility of that
evidence; there was no plea negotiation procedure in which the

district court could intervene. See United States v. Reasor,

418 F. 3d 466, 478 (5th Cr. 2005).

Sanchez contends that the district court erred by adjusting
his of fense | evel for obstruction of justice based on his financi al
affidavit and/or his statenents at the initial appearance and that
counsel was ineffective for failing to object to the adjustnent.
The rel evant gui deline conmmentary |ists “producing or attenpting to
produce a false, altered, or counterfeit docunment or record during
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an official investigation or judicial proceeding” as a ground for
the obstruction adjustnment. U S.S.G § 3Cl.1, comment. (n.4(c)).
Fal se statenents on a financial affidavit can serve as the basis

for the obstruction adjustnent. See United States v. MDonald

964 F.2d 390, 392 (5th Cr. 1992) (using an alias on financia
af fidavit). Mor eover, because the adjustnent was appropriate

counsel was not deficient for failing to oppose it. See Koch v.

Puckett, 907 F.2d 524, 527 (5th Gr. 1990) (counsel is not required
to make futile objections).

AFFI RVED.



