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PER CURI AM *

M chael Shain Bittick pleaded guilty to receipt of child
por nogr aphy and was sentenced to 121 nonths of inprisonnent and
three years of supervised release after a remand by this court

for resentencing pursuant to United States v. Booker, 543 U. S

220 (2005). Bittick argues that the district court violated his
ri ghts by enhancing his base offense | evel based on conduct not
charged in the indictnent, not admtted by him and not proven by
the Governnent at sentencing, resulting in the sentence being

unr easonabl e. Bittick suffered no Booker viol ation. See United

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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States v. Johnson, 445 F.3d 793, 797 (5th Gr.), cert. denied,

126 S. C. 2884 (2006). |In Booker, the Suprene Court determ ned
that the mandatory application of the Sentencing CGuidelines
violated the Sixth Anendnent’s requirenent of a jury trial. 1d.
Bittick was re-sentenced under the advisory sentencing regine

after Booker was deci ded. See Johnson, 445 F.3d at 797.

Fol | ow ng Booker, in determ ning the guideline range of
i nprisonnment, a district court determnes all facts relevant to

sentencing in the sane manner as before Booker. |d. at 798. The

district court did not err in considering facts not charged in
the indictnent, not admtted by Bittick, and not found by a jury
beyond a reasonabl e doubt. See id.

Bittick contends that the district court had little or no
evi dence to substantiate the sentenci ng enhancenents. The
Presentence Report (PSR) set forth the facts upon which the
probation officer and the district court applied the
enhancenents. The district court may rely on the facts in the

PSR post-Booker. See United States v. Alonzo, 435 F.3d 551, 553

(5th Gr. 2006). The facts have an adequate evidentiary basis

and Bittick does not present rebuttal evidence. See United

States v. Caldwell, 448 F.3d 287, 290 (5th Gr. 2006). Bittick

does not otherw se argue that his sentence is unreasonable. See

United States v. Smith, 440 F.3d 704, 706 (5th G r. 2006). His

sent ence i s AFFI RVED



