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Jaime Castro appeals his convictions and sentences for the
si mul t aneous possession of a firearmand of ammunition. He argues
that the <convictions are nultiplicitous and violate double
j eopardy. The Governnent asserts that Castro wai ved this argunent
by failing to file a pretrial notion challenging the indictnent.
The Governnment al so argues that Castro’ s argunent is without nerit
because hi s sentences are concurrent and because it can be inferred
that Castro obtained the firearm and ammunition on different

occasi ons.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Ceneral ly, a defendant nust file a pretrial notion chall enging
duplicitous charges to preserve the issue for appeal. United

States v. Dixon, 273 F. 3d 636, 642 (5th Gr. 2001); FED. R CRM P.

12(b) (2). However, a conplaint challenging nultiplicitous
sentences nmay be raised for the first tine on appeal. D xon, 273
F.3d at 642. Sinultaneous convictions and sentences for the sane
crimnal act involving possession of a firearm and possession of

anmmunition violate double jeopardy. United States v. Berry, 977

F.2d 915, 919 (5th Gr. 1992). The fact that the district court
ordered Castro’s sentences to run concurrently does not change this

result. See id. at 920; United States v. Kinbrough, 69 F.3d 723,

729 (5th Cr. 1995). Further, there is nothing in the record to
prove that Castro obtained the firearmand amunition on different
occasi ons.

Castro al so argues that the district court erredinfailingto
i npose his federal sentence to run concurrently with his not yet
i nposed state sentence and in failing to give himcredit for tine
served in state custody. It is unnecessary to address these
i ssues.

Accordingly, we VACATE Castro’s sentences and REMAND the
matter for dismssal of the duplicitous conviction and for

resent enci ng.



