United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T March 22, 2006

Charles R. Fulbruge IlI
Clerk

No. 05-50487
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
Rl CARDO ANTONI O SOTQ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 3:04-CR-986-1

Before KING WENER, and DeM3SS, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Ri cardo Antoni o Soto (Soto) was convi cted
by a jury of conspiring to manufacture five grans or nore of
met hanphet am ne, manuf act uri ng five granms or nor e of
met hanphet am ne, conspiring to possess wth intent to distribute
five grans or nore of nethanphetam ne, and possessing with intent
to distribute five grans or nore of nethanphetam ne. Soto was

sentenced to 168 nonths of inprisonnent for each count, to run

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



concurrently, and ei ght years of supervised rel ease for each count,
to run concurrently.

Soto chall enges venue in the Western District of Texas as to
all counts of the superceding indictnent. After the close of the
governnent’s case, Soto noved for a judgnent of acquittal and
stated that he was chall enging venue as to counts | and I1l. As a
result, Soto properly preserved the i ssue of venue for counts | and
11 but waived his challenge to venue as to counts Il and IV. See

United States v. Carreon-Pal acio, 267 F.3d 381, 391-93 (5th Grr.

2001) .
We generally review venue issues for abuse of discretion.

United States v. Del gado-Nunez, 295 F. 3d 494, 496 (5th Cr. 2002).

As “a district court by definition abuses its discretion when it

makes an error of | aw, however, our standard of review in

i nstances such as this is effectively de novo. ld. (interna

quotation marks, citation, and brackets omtted).

Venue is challenged as to Soto’'s conspiracy charges.
Conspiracy is a continuing offense, so venue is proper in any
district where the agreenent was fornmed or an overt act occurred,
even if the individual defendant has “never set foot” in the

district. United States v. Wnship, 724 F.2d 1116, 1125 (5th Cr

1984); United States v. Davis, 666 F.2d 195, 199, n.5 (5th Grr.

1982); 18 U. S. C. § 3237. Qur review of the record convinces us
that there was sufficient evidence that the pseudoephedrine

purchased by coconspirator M chael Shuck (Shuck) at the Target
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stores located in the jurisdiction of the Western District of Texas
was an overt act perfornmed to effect the object of the conspiracy.
Therefore, venue was proper in the Western District of Texas.
Soto contends that the evidence is insufficient to prove his
guilt beyond a reasonabl e doubt. As Soto failed to renew his
objection to the denial of his notion for acquittal after the
defense rested, our reviewis |imted to a determ nati on whet her
there was a mani fest m scarriage of justice, which wll be found to
exist only if the record is devoid of evidence pointing to guilt.

See United States v. Robl es-Pantoja, 887 F.2d 1250, 1254 (5th Cr

1989) .

To obtain a conspiracy conviction under 18 U S.C. § 846, “the
governnent must prove beyond a reasonable doubt (1) that an
agreenent existed between two or nore persons to violate the
applicable narcotics law... (2) that each all eged conspirator knew
of the conspiracy and intended to joinit and (3) that each all eged
conspirator participated...voluntarily in the conspiracy.” United

States V. Medi na, 161 F.3d 867, 872 (5th Gr. 1998) .

Circunstantial evidence is sufficient to prove the existence of a
conspiracy, the elenents of which “may be inferred from the

devel opnent and collocation of circunstances.” United States v.

Gonzales, 79 F.3d 413, 423 (5th Cr. 1996) (internal quotation
marks and citation omtted). A conviction under 18 U S C
8§ 841(a)(1) requires a showng that Soto know ngly manufactured

met hanphet am ne and that Soto know ngly possessed net hanphetam ne
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withthe intent to distribute. See Medina, 161 F.3d at 873; United

States v. Gourley, 168 F. 3d 165, 169 (5th Cr. 1999). A review of

t he evidence reveal s that the jury reasonably coul d have found t hat
the el enents of the charges were satisfied.

After receiving information that a nethanphetam ne cook was
taking place in a trailer at 307 Gala Wy, # 8, in Chaparral, New
Mexi co, the New Mexico State Police, with the assistance of agents
fromthe Drug Enforcenent Agency (DEA), obtained a search warrant
for the trailer. When the agents executed the warrant, they
observed snoke and snelled odors that they associated with the
manuf act uri ng of net hanphetam ne. When arresting Soto, who was one
of the occupants of the trailer at the tinme, agents noticed that
his hands were stained from iodine, a substance used in the
manuf acturing of nethanphetam ne. Agents seized a nunber of
substances fromthe trailer and from Soto’s vehicle, including a
vial of nethanphetamne from that vehicle and other itens
consistent wth the manufacture, wusage, and distribution of
met hanphet am ne. The parties also stipulated that a DEA chem st
woul d testify that the nethanphetam ne | ab was manufacturing five
grans or nore of nethanphetam ne and that baggies, a coffee cup, a
jar, and coffee filters seized fromthe trailer tested positive for
met hanphet am ne.

Matthew Quero testified that, when Soto arrived at the
trailer, he had a bag of nethanphetam ne and a pipe and that Soto
put the net hanphetam ne in his pipe and passed the pipe around for
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the occupants of the trailer to snoke. Approximately 30 m nutes
after Soto arrived, he left the trailer, saying that he was going
to buy HEET, a substance used in manufacturing nethanphetam ne.

Quero further testified that Shuck was cooki ng net hanphet am ne
in the kitchen and the bathroom of the trailer and that Soto was
assi sting Shuck. Quero stated that there were funes in the trailer
and that he observed the “reaction and boilout” while Shuck and
Soto were cooking in the bathroom

There was al so testinony that, prior to April 13, 2004, Soto
had manufactured nethanphetamne by hinself and wth Shuck.
Danielle Kays testified that a scale seized from the trailer
bel onged t o Sot o and Shuck, and that they used the scale to neasure
met hanphet am ne before putting it into small baggies. Kays also
testified that she got nethanphetam ne from Soto. Furt her
testinony reveal ed that Soto snoked net hanphetami ne at the trailer
on April 13, 2004.

Viewing the evidence and all inferences drawn from the
evidence in the |ight nost favorable to the verdicts, the jury’'s
guilty verdicts are not manifest mscarriages of justice. The
evidence is sufficient to sustain the jury's verdicts of guilt
beyond a reasonabl e doubt.

Accordingly, the district court’s venuerulingis affirned, as
are Soto’s convictions and sentences.

AFFI RVED.



