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Audel i o Arzol a- Amaya, federal prisoner # 38898-080, appeals
fromthe district court’s order partially denying himrelief
pursuant to former FED. R CRM P. 35. Arzol a- Amaya noves for
appoi ntnent of counsel; his notion is denied.

Ar zol a- Amaya contends that the supersedi ng indictnment
viol ated the Ex Post Facto Cl ause because the crimnal conduct
alleged in the continuing crimnal enterprise (CCE) count of the

supersedi ng i ndi ctnment began before the effective enactnent date

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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of 21 U S.C. § 848(b) and that the mandatory |life sentence of
§ 848(b) was erroneous because § 848(b) is a sentence-enhancenent
provision and that, therefore, the district court erred by
considering one of the overt acts alleged in the superseding
indictnment as a separate offense. He also contends that the
district court erred by failing to instruct the jury that it nust
agree unani nously on three specific predicate offenses to convict
himof CCE and by failing to instruct the jury properly regarding
the requirenent that he derived substantial income fromthe CCE
He further contends that the district court’s failure to arraign
hi m pursuant to a superseding indictnment forced himto go to
trial w thout adequate notice of the charges against him
Arzol a- Amaya’ s contentions regarding the jury instructions
and the alleged failure to arraign him pursuant to a supersedi ng

i ndi ctment are not cogni zable under former Rule 35. See United

States v. Prestenbach, 230 F.3d 780, 782 (5th Cr. 2000). The Ex

Post Facto Ol ause is not violated by convictions or sentences for
of fenses that began before a statute’s effective date but

conti nue thereafter. See United States v. dis, 429 F.3d 540,

545 (5th Gr. 2005). The overt acts alleged agai nst Arzol a- Araya
occurred between January 1983 and June 1987. Application of

8§ 848(b) did not violate the Ex Post Facto Clause. See id. The
Doubl e Jeopardy O ause is not violated by conviction and
sentencing for a substantive offense that also serves as a CCE

predicate act. Garrett v. United States, 471 U S. 773, 793
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(1985). To the extent that Arzol a-Amaya is suggesting that his
sentence viol ated the Doubl e Jeopardy C ause, that contention is
unavai | i ng.

AFFI RVED.  APPO NTMENT OF COUNSEL DENI ED



