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GLORI A TELLES, Individually and as next friend of Jacob Telles, a
m nor,

Pl ai ntiff-Appellant,
vVer sus
UNI TED STATES OF AMERI CA,
Def endant - Appel | ee.

Appeal Fromthe United States District Court
For the Western District of Texas
Civil Action No. 02-CV-0412FM

Before JOLLY, DENNI'S, and CLEMENT, G rcuit Judges.
PER CURI AM *

Tel | es appeal s the district court’s grant of summary judgnent
in favor of the defendant, the United States of Anerica, in a suit

under the Federal Tort Clainms Act? for the alleged negligence,

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

2 Under the Federal Tort Clains Act, the United States is
liable in damages only if a private person would be |iable for
the sane all egedly negligent act or om ssion under the | aws of
the state within which the act or om ssion occurred. See Skipper
v. United States, 1 F.3d 349, 352 (5th Gr. 1993). 1In the
i nstant case, the alleged acts and om ssions occurred in Texas,
rendering its substantive |aw applicabl e.




No. 05-51260
-2

specifically nmedical nmal practice, of WIIliamBeaunont Arny Medi cal
Center (WBAMC). Additionally, she appeals the court’s denial of
her notion to disqualify the district judge.

Upon suffering shaken-baby injuries at the hands of his
bi ol ogi cal nother, Jacob Telles was saved by an energency
crani otony and subdural henmatoma evacuation perforned by Dr. Kaveh
Khaj avi of WBAMC. During Jacob’s surgery, a piece of his skull
the bone flap, was renoved. Because of swelling, the bone flap
could not be reinserted imediately. VWBAMC subsequently
transferred Jacob to Thomason Hospital. The bone fl ap di sappeared
at sone point.

The district court granted summary judgnent, finding no
genui ne issues as to any material fact. W affirm Under Texas
| aw, a nedical mal practice plaintiff, who bears the ultinmte burden
of proof, must produce evidence showing the four elenents of
negl i gence under Texas law. (1) legal duty owed by defendant to
the plaintiff; (2) breach of that duty; (3) actual injury to the
plaintiff; and (4) a showing that the breach was the proxinate
cause of the injury. To adequately show causation, plaintiff nust
present evidence of a “reasonable nedical ©probability” or
“reasonabl e probability” that their injuries were caused by the
negl i gence of one or nore defendants.

There is no genuine issue as to defendant’s breach of the

standard of care. The plaintiff supplied the district court with



No. 05-51260
-3-

no evi dence ot her than sheer specul ation as to who was responsi bl e
for the loss of the bone flap. Therefore, we agree with the
district court’s ruling. Despite this finding, which in effect,
ends the analysis, this court wll proceed to analyze the other
el enrents of negligence, as well.

Even assum ng a breach of the standard of care, there is no
genui ne issue as to the actual injury suffered by the plaintiff as
a result of the loss of the bone flap. Al t hough Jacob wore a
hel met periodically, this was not an actual injury related to the
| ost bone flap; instead, the helnet was prescribed to renedy a
di agnosed positional plagi ocephaly by doctors not associated with
V\BAMC. 3 Li kewi se, although Jacob faced a subsequent nmgjor
crani oplasty surgery, this would have occurred regardl ess of the
| oss of the bone flap. The subsequent surgery was a result of: (1)
the inability of Dr. Khajavi of WBAMC to replace it, due to
swelling; and (2) doctors, not associated with WBAMC, who
formulated a plan to wait a fewyears to performthe surgery, with
the hopes that Jacob’s defect would repair itself.

Finally, even assum ng a breach of the standard of care and
injury, there was no evidence that the breach proximtely caused
any injury. There is no genuine issue of material fact regarding
the appropri ateness of the second surgery nor the manner in which

it was perfornmed. Also, other doctors, not associated w th WBAMC,

3 This is an asymetry of the back of the skull.
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recommended the second surgery occur years later. Therefore, as
the bone flap was only usable for up to one year, even had it not
been lost, it would not have been used in the subsequent surgery.
The district court’s grant of sunmary judgnent nust be affirned.
The district court also denied plaintiff’s notion, filed
pursuant to 28 U.S.C. 8§ 144, to disqualify the district judge. W
see no personal bias against plaintiff or her attorney.
Plaintiff’s affidavit in support of recusal |acks specific factual

allegations that are required by this court. Parrish v. Bd. of

Commi ssioners of Al abama State Bar, 524 F.2d 98, 100 (5'" Cir.

1975). Instead, it consists of plaintiff’s opinions which is not

enough. Henderson v. Dept. of Public Safety and Corrections, 901

F.3d 1288, 1296 (5" Cr. 1990) (..."[a]n affidavit is legally
insufficient under 8 144 if it is based upon ‘information and
belief’ rather than personal know edge.”). Further, plaintiff’s
counsel’s affidavit also |acks nerit. It consists of facts and
allegations related to purely judicial proceedings involving him

and the court. The Suprene Court has provided in Liteky v. United

States, 510 U. S. 540, 541 (1994) that,

... Not establishing bias or partiality,..., are expressions of
i npati ence, dissatisfaction annoyance, and even anger, that
are within the bounds of what inperfect nen and wonen, even
after having been confirned as federal judges, sonetines
di spl ay. A judge’'s ordinary efforts at courtroom
admnistration, even a stern and short-tenpered judge’s
ordinary efforts at courtroom adm ni stration—-renain i nmune.
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The district court’s acts in granting summary judgnment in
favor of the defendant and in denying plaintiff’s notion to
disqualify the district judge is

AFF| RMED.



