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Ladayton WIlians appeals his sentence following his guilty
pl ea to conspiracy to possess with intent to distribute in excess
of 50 granms of crack cocaine, in violation of 21 U S. C
88 841(a)(1), (b)(1)(A and 846. WIllians argues that his

sentence violates United States v. Booker, 125 S. C. 738 (2005),

because the district court applied a sentence enhancenent for

possession of a firearmthat was neither admtted nor found by a

jury.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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I n Booker, the Suprene Court applied its holding in Blakely

v. Washington, 124 S. C. 2531 (2004), to the federal sentencing

guidelines and reaffirmed that “[a]lny fact (other than a prior
conviction) which is necessary to support a sentence exceedi ng
t he maxi num aut hori zed by the facts established by a plea of
guilty or a jury verdict nmust be admtted by the defendant or
proved to a jury beyond a reasonabl e doubt.” The Court also
excised 18 U.S.C. § 3553(b)(1) of the Sentencing Reform Act,
rendering the federal sentencing guidelines effectively advisory.
Id. at 764-65.

WIllians preserved a Booker issue for appeal by objecting in

the district court based on Bl akely. See United States V.

Pineiro, 410 F.3d 282, 285 (5th G r. 2005). The Governnent does
not contest WIllians’s assertion that he did not admt the facts
necessary for the firearm enhancenent, and it concedes that error
occurred because the sentence was based on a mandatory
application of the sentencing guidelines. The Governnent also
concedes that it cannot neet its burden of show ng beyond a
reasonabl e doubt that error was harm ess. W agree and VACATE

the sentence and REMAND for resentencing. See Pineiro, 410 F. 3d

at 287.

VACATED AND REMANDED



