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Thi s case concerns the proper calculation of the statute
of limtations for nedical nmalpractice clains in M ssissippi.
Fi ndi ng Appellant David Hunter’s claimtine-barred, the district
court granted summary judgnent to Appellees Dr. C. Mchael Smth
and Menphis Lung Physicians, P.C. (“practice group’). Because
recently published M ssissippi case |aw has interpreted Mss. Cobe
ANN. 8§ 15-1-36(15) in a manner that nakes Appellant’s claimtinely

brought, we REVERSE and REMAND.

"Pursuant to 5TH QR R 47.5, the court has deternined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5.4.



| . BACKGROUND

This diversity action stens fromthe energency nedica
treatnent received by Hunter, who was brought to Baptist Menori al
Hospital -Desoto in Southaven, M ssissippi on February 16, 2002.
Whil e at Baptist Menorial, Hunter was treated by Smth, a partner
wth the practice group. Hunter alleges that Smth commtted
medi cal mal practiceintreating him as aresult of Smth’'s all eged
negligence, Hunter maintains that he had to undergo additiona
surgery and spent a nunber of days in intensive care. Hunter now
clains to have |imted novenent and weakness in his right hand and
arm

Hunter filed a conplaint against Smth and the practice
group on April 15, 2004. Smith then noved for summary judgnent on
the grounds that Hunter’s claimwas tine barred, and the district
court granted the notion. Hunter now brings this appeal, which may
be heard under 28 U. S.C. § 1291.

1. |1 SSUES ON APPEAL

Hunter rai ses three argunents as to why his conpl ai nt was
tinmely. First, he argues that the relevant statute of limtations
inthis case, Mss. CooE ANN. 8 15-1-36(2), is tolled for sixty days
by Mss. Cobe ANN. 8 15-1-36(15). This interpretation of 8§ 15-1-
36(15) would nake Hunter’s claim tinely. In the alternative,
Hunt er argues that the district court erredin failing to apply the

di scovery rule to his case, as he could not have reasonably known



of Smth's negligence until August 13, 2003, when he was able to
review his nedical records. Hunter also clains that he pleaded a
breach of contract case against Smth, which carries a three-year
statute of limtations, thus preserving his claim
I11. DI SCUSSI ON
This court reviews the district court’s grant of sunmary
j udgnent de novo, applying the sane | egal standards as the district

court. Myo v. Hartford Life Ins. Co., 354 F.3d 400, 403 (5th Cr

2004) (citing Morris v. Covan Wrld Wde Mwving, Inc., 144 F. 3d 377,

380 (5th Cr. 1998)). Summary judgnent i s appropriate where there
is “no genuine issue as to any material fact and [] the novant is

entitled to judgnent as a matter of law.” Copeland v. Wasserstein,

Perella & Co., 278 F.3d 472, 477 (5th Cr. 2002).

In M ssissippi, nedical mal practice clains nust be “filed
wthin two (2) years of the date of the alleged act, om ssion or
negl ect shall or with reasonable diligence m ght have been first
known or di scovered.” Mss. CobeE ANN. 8§ 15-1-36(2). This means that,
absent tolling or application of the discovery rule, Hunter would
have had to file suit against Smth and his practice group by
February 16, 2004.

However, M ssissippi also requires nedical nalpractice
plaintiffs to supply defendants with at |east sixty days’ prior
witten notice of their intention to sue. Mss. CobE ANN. § 15-1-
36(15). Smth and his practice group received witten notice from

Hunter on February 2, 2004, fourteen days before the statute of
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limtations was set to expire on Hunter’s claim The sixty-day
notice provision of § 15-1-36(15) is not waived in situations where
plaintiffs have fewer than sixty days to tinely bring suit.
| nstead, 8 15-1-36(15) provides that:

If the notice is served within sixty (60) days prior to

the expiration of the applicable statute of limtations,

the time for the commencenent of the action shall be

extended sixty (60) days fromthe service of the notice

for said health care providers and ot hers.

This portion of 8§ 15-1-36(15) is at the heart of the
case. Hunter argued that the effect of § 15-1-36(15) was to tol
the statute of limtations for sixty days, such that he woul d have
two years, plus sixty days, to bring his claim?! Appellees seized
upon | anguage i ndicating that the sixty day “exten[sion]” was “from
the service of the notice” and argued that the statute of
limtations expired once the sixty day notice period had run. The
district court accepted the latter interpretation of § 15-1-36(15),
and concluded that Hunter needed to bring suit by April 2, 2004,
sixty days after Appellees received notice from him

At the time the district court considered this case,

there was no case law from the Supreme Court of M ssissippi

interpreting the effect of 8§ 15-1-36(15) upon the state’s two-year

! Hunter’s interpretation of § 15-1-36(15) is informed by reference to
Mss. CobE ANN. § 15-1-57, which states that “[w] hen any person shall be prohibited
by law. . . fromcomenci ng or prosecuting any action or renedy, the tinme during
whi ch such person shall be so prohibited . . . shall not be conputed as any part
of the period of tine linted by this chapter for the conmencenent of such
action.” Hunter argues that as there were sixty days where he could not legally
bring suit against Smith and the practice group, 8§ 15-1-57 prevents those days
from counting against himfor statute of limtations purposes.

4



statute of limtations. The district court was thus forced to nake
an “Erie-guess” as to howthe state court would interpret 8§ 15-1-
36(15). Mayo, 354 F.3d at 406. W review the district court's

Eri e-guess de novo. 1d. (citing Wllianson v. EIf Aguitaine, Inc.

138 F.3d 546, 549 (5th Gr. 1998)).
This court no | onger has to guess how M ssissippi woul d
interpret 8§ 15-1-36(15), as the Mssissippi Supreme Court very

recently held in Pope v. Brock, 912 So. 2d 935, reh’ g deni ed, 2005

Mss. LEXIS 719 (M ss. Nov. 3, 2005) that § 15-1-36(15) tolls the
statute of limtations on nedical nmalpractice clainms for sixty
days. Thus, “[8 15-1-36(15)] requires a sixty-day tolling of the
two-year statute of limtations.” |d. at 939.

Appl ying Pope to the facts of this case, it becones
apparent that the district court erred in granting sunmary judgnent
in favor of Appellees. Hunter alleges that Smth conmtted nedi cal
mal practice in treating him on February 16, 2002. Under Pope,
Hunt er had two years and si xty days fromFebruary 16, 2002—er unti |
April 16, 2004—+o0 bring his suit against Smith. As Hunter filed
suit on April 15, 2004, his suit was tinely. Thus, the district
court erred in granting summary judgnent to Appell ees on the theory
that Hunter’s claimwas time-barred.

CONCLUSI ON
The district court’s interpretation of Mss. CobE ANN. 8

15-1-36(15) is now forecl osed by Pope. Therefore, the grant of



summary judgnent in favor of Appellees is REVERSED and the case is
REMANDED to the district court for further proceedi ngs consi stent

with this opinion.



