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Petitioner Ranzan Ali Lakhani petitions this court for
review of a final order of the Board of Immgration Appeals. For
the foll owi ng reasons, we GRANT the governnent’s notion to
dismss the petition for reviewin part for lack of jurisdiction

and DENY the equal protection chall enge.

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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| . FACTUAL AND PROCEDURAL BACKGROUND

On Cctober 19, 1998, Lakhani, a native and citizen of
Paki stan, entered the United States as a non-immgrant visitor
with authorization to remain for six nonths. Lakhani |ater
recei ved a six-nonth extension, authorizing himto remain in the
United States until October 18, 1999. Since then, he has
remained in the United States wi thout authorization.

On April 19, 2001, an application of |abor certification was
filed with the United States Departnent of Labor seeking to
sponsor Lakhani for enploynent. As required by |law, Lakhan
subsequently registered wwth the National Security Entry-Exit
Regi stration System (“NSEERS’). On March 19, 2003, the
Departnent of Honel and Security (“DHS’) issued Lakhani a Notice
to Appear (“NTA’), charging himw th renovability under section
237(a)(1)(B) of the Immgration and Nationality Act, 8 U S. C
§ 1227(a)(1)(B).?

On Septenber 8, 2003, at his initial hearing before the
| mm gration Judge (“1J”), Lakhani conceded the charges of
renmovability. At the hearing, after the |IJ asked Lakhani’s
counsel if he wished to designate a country of renoval and

recei ved a negative reply, the follow ng coll oquy occurred:

1 The government, in its notion to dismss, contends that
the DHS initiated renoval proceedings on April 24, 2003, with the
filing of the NTA. A review of the record shows that a speci al
agent served Lakhani wth the NTA on March 19, 2003. The copy is
st anped “RECEI VED' by the DHS on April 24, 2003. A R at 350-51;
see also id. at 160, 167.
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JUDGE: Al right In the absence of designation
Court corrects renoval to [Lakhani’s] native
country of Paki stan. And what relief would
[ Lakhani] be seeki ng?

COUNSEL: Your Honor, there’s a labor certification
filed in this case dated April 19th, 2001, |’ m
not aware at this tinme of any approval of a
| abor —-

JUDGE: April --

COUNSEL: 19th --

JUDGE: -- 19 of -—-

COUNSEL: 2001.

JUDGE: -- 2001.

COUNSEL: Not aware of any approval of a |abor
certification at this tine (indiscernible).

JUDGE: Al right. Wat relief will you be seeking?

COUNSEL: Wt hhol di ng of renoval and vol untary departure
in the alternative at the concl usion.

JUDGE: And is [Lakhani] declining voluntary
departure -- or at the conpletion of
proceedi ngs?

COUNSEL: Yes, Your Honor.

JUDGE: When can you file applications — any other
relief first of all?

COUNSEL: No, Your Honor.

A R at 174-75. After hearing Lakhani’s requests for w thhol di ng

of renobval, or

aski ng Lakhani’ s counsel

in the alternative,

vol untary departure, and

about the relief Lakhani was seeking,

the 1J proceeded to set the case for a hearing on the nerits.

On Cctober 22, 2003,

Lakhani filed his application for
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w t hhol di ng of renmoval. At his second hearing before the IJ on
Novenber 5, 2003, Lakhani testified before the IJ in an attenpt
to prove his claimfor wthholding of renoval. During the
hearing, neither Lakhani’s counsel nor the governnent asked
Lakhani questions about his application for |abor certification
or requested a continuance. At the conclusion of the hearing,
the 1J denied Lakhani’s requests for w thhol ding of renoval and
vol untary departure and ordered himrenoved to Pakistan. The IJ
concl uded that Lakhani’s testinony was not credi ble and that even
i f Lakhani was credible, he had failed to neet his burden of
proof for the requested relief.

On Novenber 24, 2003, Lakhani appealed the I1J's decision to
the Board of Immgration Appeals (“BIA”). 1In his BlIA appeal,
Lakhani challenged, inter alia, the IJ’s failure to continue the
proceedi ngs based on Lakhani’s pending | abor certification
application. Lakhani did not challenge the IJ's failure to
continue the proceedi ngs on due process or equal protection
grounds.

On February 14, 2005, the Bl A adopted and affirnmed the 1J’'s
order in a per curiamopinion. The only BlIA holding relevant to
Lakhani’s petition for reviewis the BIA s decision declining to
consi der Lakhani’s argunent that the 1J erred in not granting a
continuance. Specifically, the BIA found that the issue had
nei t her been raised before nor ruled upon by the IJ. The BIA
concluded that the record did not reflect that Lakhani ever
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requested a continuance during the hearing and determned that it
| acked jurisdiction to consider the issue. See AR at 3 (citing

Matter of Jinenez, 21 1. & N Dec. 567 (B.I.A 1996) (issue

rai sed on appeal but neither raised before nor ruled upon by the
| J not properly before the BIA)).

On March 15, 2005, Lakhani filed this tinmely petition for
review of the BIA's decision. In his petition for review,
Lakhani argues that by failing to continue the proceedings to
allow himto pursue his application for adjustnent of status, the
|J violated his Legal Immgration Fam |y Equity (“LIFE") Act?
relief rights and his due process and equal protection rights
under the Fifth Amendnent. On July 18, 2005, the governnment
filed a notion to dismss in |ieu of an opening brief.

1. DI SCUSSI ON

As a prelimnary matter, the governnent contends that this
court lacks jurisdiction to consider Lakhani’s petition for
review. According to the governnment, there is nothing in the
col | oquy between Lakhani’s counsel and the 1J that could renotely
be construed as a request by Lakhani to continue his renoval
proceedi ngs. The governnent asserts that Lakhani was required to
exhaust his continuance request before the |IJ because the
regul ations give the 1J the discretionary authority to grant a

conti nuance upon a show ng of good cause. See Resp’'t Mdit. to

2 Pub. L. No. 106-554, 114 Stat. 2763 (2000).
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Dismss at 6 (citing 8 CF.R 8 1003.29 (2005) (“The Inmm gration
Judge may grant a notion for continuance for good cause

shown.”)); see also Wtter v. INS, 113 F.3d 549, 555 (5th Cir

1997) (“The grant of a continuance of a deportation hearing |ies
within the sound discretion of the inmgration judge, who may
grant a conti nuance upon a show ng of good cause.”). H's failure
to exhaust his admnistrative renedies, according to the
governnent, precludes this court’s review of his petition for
review See 8 U.S.C. 8§ 1252(d)(1) (2000) (noting that a court
may review a final order of renoval only if the alien has
exhausted all admnistrative renedies). Thus, the governnent
requests that this court dism ss Lakhani’s petition for review
for lack of jurisdiction.

In response to the governnent’s notion to dismss, Lakhan
ar gues:

The identification of the pending | abor certification as

a formof relief, was, in fact, a continuance request

since the only way relief could be granted on that ground

was i f the renoval proceedi ngs were continued in order to

permt adjudication. The [IJ] overrul ed that request by

setting the hearing on the nerits without allowng a

conti nuance.
Pet'r Resp. at 2.

We note, as an initial matter, that this court has

jurisdiction to determ ne the proper scope of its own

jurisdiction. See Flores-Garza v. INS, 328 F.3d 797, 802 (5th

Cir. 2003); see also &koro v. INS, 125 F.3d 920, 925 n.10 (5th

Cr. 1997) (“Wen judicial review depends on a particular fact or
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| egal conclusion, then a court nay determ ne whet her that
condition exists. The doctrine that a court has jurisdiction to
determ ne whether it has jurisdiction rests on this
understanding.”) (internal quotation marks and citation omtted).
After carefully reviewing the adm nistrative record, we concl ude
that we do not have jurisdiction over Lakhani’s LIFE Act and due
process cl ains because Lakhani did not request a continuance
before the 1J and thus failed to exhaust his adm nistrative
remedi es.

Based on the col |l oquy between Lakhani’s counsel and the 1|J,
Lakhani clearly did not request a continuance before the IJ.
When asked several tines by the IJ what relief Lakhani woul d be
seeki ng, Lakhani’s counsel identified only Lakhani’s clains for
wi t hhol di ng of renoval and voluntary departure. Lakhani’s
counsel never asked the 1J for a continuance or inplied that
Lakhani was seeking a continuance to pursue rights applicable to
hi s pending | abor certification application. There is sinply
nothing in the record--at either the Septenber 8, 2003 or
Novenber 5, 2003 hearing--that can be construed as a request for
a continuance. Lakhani’s assertion to the contrary
m scharacterizes the coll oquy between his counsel and the IJ and
the adm nistrative record as a whole. Because Lakhani did not
request a continuance before the 1J, thus giving the IJ the
di scretionary authority to grant or deny the continuance pursuant
to 8 CF.R 8§ 1003. 29, Lakhani has not exhausted his
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admnistrative renedies. In light of Lakhani’s failure to
exhaust his admnistrative renedies, we do not have jurisdiction
to consider his argunent that the 1J violated his LIFE Act relief

rights by not continuing the proceedings. See Cardoso v. Reno,

216 F.3d 512, 518 (5th Cr. 2000) (“As a matter of jurisdiction,

courts may not review the adm nistrative decisions of the INS

unl ess the appellant has first exhausted ‘all adm nistrative

renmedies.’””) (quoting 8 U S.C. 8§ 1252(d)(1)); see also Wtter,

113 F. 3d at 554.

Wth regard to his due process chall enge, Lakhani contends
that the 1J's “arbitrary failure” to grant hima continuance to
pursue his application for adjustnent of status violated his due
process rights. As this argunent is inextricably intertw ned
Wi th our discussion concerning Lakhani’s failure to request a
conti nuance before the |IJ (and corresponding failure to exhaust
his adm nistrative renedies), it is axiomatic that this due
process chall enge has no nerit.® Accordingly, we grant the

governnent’s notion to dismss in part for lack of jurisdiction.

3 Even if we had jurisdiction to consider Lakhani’s due
process claim Lakhani could not prevail because he is
challenging the 1J’s failure to continue the proceedi ngs, which
is a formof discretionary relief. See 8 CF.R § 1003.29. This
court previously has determ ned that there is no constitutionally
protected right to discretionary relief. See Manzano-Garcia v.
Gonzal es, 413 F. 3d 462, 471 (5th Gr. 2005 (“[What the
[ petitioners] presuppose is that they have a constitutionally
protected right to actual discretionary relief fromrenoval or to
be eligible for such discretionary relief . . . . This is
incorrect.”).
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We do have jurisdiction, however, to consider Lakhani’s
equal protection challenge. Even though Lakhani failed to raise
this claimbefore the BIA, we retain jurisdiction to consider
“substantial constitutional clains.” See 8 U. S.C.

8§ 1252(a)(2)(D) (noting that nothing in the provisions limting
or elimnating judicial review “shall be construed as precl uding

review of constitutional clains”); see also Flores-Ledezma v.

Gonzal es, 415 F. 3d 375, 380 (5th Gr. 2005) (stating that the
anendnents under the REAL | D Act of 2005 preserve, if not expand,
this circuit’s settled case law that we have jurisdiction to
consi der “substantial constitutional clains”) (internal quotation
marks and citations omtted). W review constitutional

chal | enges de novo. See De Zavala v. Ashcroft, 385 F.3d 879, 883

(5th Gr. 2004); Qgbenudia v. INS, 988 F.2d 595, 598 (5th Cr

1993).

Lakhani asserts that the requirenent that he regi ster under
NSEERS triggered the initiation of his renoval proceedi ngs.
Because NSEERS targets only non-inm grant nal es over age sixteen
fromcertain targeted countries, including Pakistan, Lakhan
contends that his registration with NSEERS al erted the governnent
to his expired visa. Lakhani alleges that other aliens with
pendi ng | abor certification applications who do not neet the
requi renments of NSEERS are not required to register and thus are
not at risk of being placed in renoval proceedings. According to
Lakhani, such “disparate treatnent” violated his equal protection
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rights under the Fifth Amendnent.

W find no nerit in Lakhani’s equal protection argunent.
This court previously has noted that the Attorney General has
broad discretion to initiate renoval proceedi ngs agai nst aliens
who violate the immgration laws of the United States. See
Cardoso, 216 F.3d at 517 (stating that Congress has intended “to
protect fromjudicial intervention the Attorney CGeneral’s | ong-
establ i shed discretion to deci de whether and when to prosecute or
adj udi cate renoval proceedings or to execute renoval orders”)
(internal quotation marks and citation omtted). Lakhani does
not challenge the fact that he remained in the United States
beyond the expiration date of his tenporary visa in violation of
§ 1227(a)(1)(B). Because the |IJ found Lakhani renovable on
8§ 1227(a)(1)(B) grounds and not pursuant to his registration

under NSEERS, we reject Lakhani’s equal protection challenge.*

4 Moreover, in considering an equal protection challenge
agai nst certain nationality-sensitive provisions in the
Ni caraguan Adjustnent and Central Anmerican Relief Act (“NACARA”),
this court previously has stated:
The core of Congress’s power over immgration is the
ability to set the requirenents an alien nmust neet to
qualify for adm ssion to, or continued residence in, the
United States or for naturalization as a United States
citizen. Due process does not require Congress to grant
aliens fromall nations the same chances for adm ssion to

or remaining within the United States. Congress nmay
perm ssibly set immgration criteria that are sensitive
to an alien’s nationality or place of origin. . . . W

hold that the equal protection principles that are
inplicit inthe Due Process O ause of the Fifth Amendnent
do not in any way restrict Congress’s power to use
nationality or place of origin as criteria for the
naturalization of aliens or for their adm ssion to or
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[11. CONCLUSI ON
For the foregoing reasons, we GRANT the governnment’s notion
to dismss for lack of jurisdiction in part and DENY the petition
for review on Lakhani’s equal protection claim Al pending

nmoti ons are deni ed.

exclusion or renoval fromthe United States.
Rodriguez-Silva v. INS, 242 F.3d 243, 248 (5th Gr. 2001); see
also Zafar v. U S Att'y Gen., 426 F.3d 1330, 1336 (11th G
2005) (holding that the “[p]etitioners’ equal protection rights
were not violated by being required to be registered in the
[ NSEERS], which they argue precipitated them being placed in
these discretionary renoval proceedings by the Attorney General,
wher e ot her non-Pakistani citizens were not so required to
register”).
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