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PER CURI AM *

Pl aintiffs-Appellants t he Langes and t he Whi t aker s
(collectively “the Wi takers”) sued Defendant-Appellee the City of
Batesville, Mssissippi (“the Cty”), asserting (1) clains under 42
U S C § 1983 for violations of (a) the substantive and procedural
conponents of the Due Process O ause,?! and (b) the Taki ngs C ause?

and (2) pendent state |aw clains. The district court granted

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

1 U S. ConsT. anend. Xl V.
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summary judgnent to the GCty, holding that under the doctrines of

i ssue preclusion and Rooker/Feldnman, the final judgnent of the

M ssissippi Court of Appeals in Lange v. City of Batesville?

(“Lange 1") precluded relitigation of the dispositive question
underlying all clains asserted by the Whitakers. W affirmin
part, and vacate and dismss in part.
| . FACTS AND PROCEEDI NGS

A The Agreenent

The Whitakers and the City entered into an “Agreenent for
Tenporary Easenent” (“the Agreenent”) in which the Witakers agreed
to transfer to the City an approximately five acre strip of |and
carved fromthe edge of their property in exchange for the Gty’'s
promse to build a “public road” on that | and. The Agreenent
states only that the Cty is obligated to build a “public road”
(“Whitaker Road”) on the Whitakers’ transferred property; it
nei t her specifies details of size, type, or qualities of the future
Wi t aker Road, nor sets a tinme or date by which the road had to be
conpl eted. The Witakers assert, however, that “public road” neans
nmore than sinply any road open to the public —they insist that it
means the City was obligated to build Whitaker Road as the primary
road in the vicinity of their remaining property. The Cty
di sagr ees. Its position is that the Agreenent entitles the

Wi takers to a public road, but not to one of any particul ar size

3832 So. 2d 1236 (Mss. C. App. 2002).
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or other characteristics.

B. The City’'s First Alleged Breach of the Agreenent and the
Ensuing State and Federal Litigation

1. The City’'s First Al eged Breach

In 2000, acting pursuant to the Agreenent, the Whitakers
transferred approxi mately five acres of their land to the Cty for
the future construction of \Witaker Road. At that time, however,
the Wi takers were not the only parties advocating construction of
a road in the area near the Witakers’ property: Wil-Mart had
decided to build a store on a parcel in the sane vicinity, and it
| obbied the Gty to construct a road connecting its property to the
state highway running nearby. Wal-Mart’s |obbying efforts proved
successful, and, over the Witakers’ objection, the Cty voted in
Cct ober 2000 to approve construction of a road on Wal-Mart’s
property (“House-Carlson Drive”).

To the Whitakers, the Gty s approval of House-Carlson Drive
breached the Agreenent by violating the City’ s obligation to nake
the future Witaker Road the primary road in the vicinity of the
Wi t akers’ property. To renedy this perceived breach, the
Wi t akers took two parall el courses of action: (1) In GCctober 2000,
they filed a bill of exceptions with the Mssissippi Crcuit Court

of Panola County,* and (2) in April 2001, they filed the instant

4 In Mssissippi, a bill of exceptions is the sole neans
avai l able for seeking to overturn the admnistrative action of a
muni ci pality. The state court’s review “is limted to the record
created by the bill of exceptions.” Lange I, 832 So. 2d at 1239.
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actioninthe Northern District of Mssissippi, which the district
court stayed pending resolution of the state litigation.

2. State Court Litigation

In their state bill of exceptions action, the Whitakers
contended that by approving construction of House-Carlson Drive,
the Gty breached the Agreenent. According to the Wiitakers, this
breach rendered the City’ s decision arbitrary and capricious and
thus reversible. The state action eventually reached the
M ssi ssippi Court of Appeals, which, after full briefing and
argunent, held that the Cty's decision to build House-Carl son
Drive did not, in and of itself, breach the Agreenent.® But the
court declined to go any further in its ruling, reasoning that a
determ nation of the precise contours of the Cty' s obligations
under the Agreenent would not be ripe for judicial decision until
the Gty either acted on its conceded obligation to build Whitaker
Road in sone formor definitively declined to do so. The court did
note, however, that because the Agreenent does not contain a tine

limt wthin which Witaker Road had to be conpleted, “[a]

That record “enbodi es the facts, judgnent, and decision involved in
the Board proceedings.” 1d. (internal quotation marks omtted).
The court my overturn the nunicipality’'s action only if the
decision is not supported by substantial evidence, is arbitrary or
capricious, is beyond the power of the nmunicipality to make, of if
the decision violates a constitutional right of +the party
chal  enging the action. Bd. of Supervisors v. MCormck, 42 So. 2d
177, 179 (M ss. 1949).

> Lange |, 832 So. 2d at 1240.
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reasonable time for performance will . . . be inplied.”®

3. Federal Court Litigation of the First Alleged Breach

The Whitakers then returned to federal court to pursue their
federal and pendent state |law clains. |In essence, the Witaker’s
federal theory at this tine was that the Agreenent entitled themto
a “public road” built as the primary road in the area in
consideration for the approximately five acres of |and that they
had transferred to the City. The Whitakers reasoned that by
aut hori zing construction of House-Carlson Drive — and thus
al l egedly breaching the Agreenent by not giving the Witakers that
to which they clainmed entitlement — the Gty (1) “took” the
Wi takers’ five acres without providing just conpensation, (2)
deprived the Witakers of their property w thout due process of
law, and (3) violated the Whitakers’ substantive due process
rights. We shall refer to this first group of taking and due
process clains as the “House-Carlson Drive clains.”

C. The Cty's Second Alleged Breach of the Agreenment and the
Ensui ng Federal Litigation

In January 2004, while litigation of the House-Carlson Drive
Clains was pending in the district court, the Cty conpleted
construction of Whitaker Road. Not surprisingly, the \Whitakers
were unhappy with the road that the Gty built. The Wit akers

concluded that the City had failed to construct the road within a

6 1d. at 1241.



reasonable tinme, as required by the tine [imtation inplied by
M ssissippi law in the absence of a specified tinme in the
Agreenent. Rather than sue the City in state court for a separate
breach of the Agreenent, however, the Wi takers stayed in district
court and argued that the City breached the Agreenent by failing to
construct Wiitaker Road within a reasonable tinme. The Witakers
contended that this new breach of the Agreenent also effected an
unconstitutional taking of their |land wi thout just conpensation.’
W shall refer to this second distinct taking claim as the
“Whi t aker Road Taking claim”
D. The District Court’s Resolution of the Witakers’ C ains

The Wiitakers were thwarted once again when, in April 2005,
the district court granted summary judgnment to the Gty on both the
Wi t akers’ House-Carlson Drive clainms and the Whitaker Road Taki ng
claim The court first held that litigation of the House-Carlson
Drive clainms was precluded by the state court’s judgnent in Lange |
that in nmerely authorizing House-Carlson Drive, the Cty did not
breach the Agreenent. The district court went on to hold that
litigation of the Witaker Road Taking claimwas al so precl uded,
not by the issue preclusive effect of the state court’s ruling, but

by the Rooker/Fel dnan doctri ne.

" The Whitakers did not argue to the district court, and do
not argue to us now, that the alleged breach of the Agreenent
arising out of the tineliness of the Gty’'s conpletion of Whitaker
Road violated their substantive or procedural due process rights.
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[1. ANALYSI S
A. St andard of Revi ew

We review the district court’s grant of sunmmary judgnent de

novo.® Wen, as here, there is no genuine issue of material fact,

summary judgnent is warranted “if . . . the noving party is
entitled to a judgnent as a matter of law "°
B. The House-Carlson Drive O ains

The success of the Whitakers’ House-Carlson Drive clains
hi nges on whether the City’ s authorization of House-Carlson Drive

constituted a breach of the Agreenent. We may permt litigation of

that question here, however, only if Lange | is not entitled to
i ssue-preclusive effect. As we hold that Lange | is preclusive,

however, we affirmthe district court’s grant of summary judgnent
to the Gty on the Whitakers’ House-Carlson Drive clains.

The preclusive effect of a state court judgnent in a
subsequent federal action is governed by the Full Faith and Credit
Act.1® Under this statute, final judgnents of state courts “have
the sane full faith and credit in every court within the United
States and its Territories and Possessions as they have by | aw or

usage in the courts of such State, Territory or Possession from

8 Gowesky v. Singing River Hosp. Sys., 321 F.3d 503, 507 (5th
Cr. 2003).

Fep. R CQv. P. 56(c); see also Celotex Corp. v. Catrett, 477
U S. 317, 322-23 (1986).

1028 U S.C § 1738.



whi ch they are taken.”' 1In other words, we nust accord preclusive
effect to the Lange | court’s final judgnent if the |aw of issue
preclusion in Mssissippi entitles the judgnent to such effect in
that state’s courts. |In addition, because this case requires us to
measure Lange 1's preclusive effect on the dispositive issue in
this § 1983 action, Lange |I’'s holding that the Gty s authorization
of House-Carlson Drive did not breach the Agreenent is preclusive
only if the Whitakers had a “full and fair opportunity to litigate
[that] . . . issue” before the state court.!? And when, as here,
the putatively preclusive judgnment was rendered after only a
limted review by the state court of a state executive entity’s
action,®® the requirenment that there have been a “full and fair
opportunity to litigate” is nmet only if the state proceedi ngs
satisfied the m ni num procedural requirenents of the Due Process
Cl ause.  Therefore, in determning the preclusive effect of Lange
I on the House-Carlson Drive clains, we nust focus on two
questions: (1) Under M ssissippi’s law of issue preclusion, nust
ot her M ssissippi courts give the judgnent in Lange | preclusive
effect, and (2), if so, could a federal court give the judgnent

such effect wthout violating the Due Process C ause?

] d.

2 Allen v. McCurry, 449 U.S. 90, 101 (1980).

13 See supra note 4.
14 Krener v. Chem Constr. Corp., 456 U. S. 461, 485 (1982).
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1. M ssi ssippi Law Requires Recognizing Lange | As |ssue
Precl usi ve

In M ssissippi, a prior court judgnent precludes relitigation
of an issue if the issue was “actually litigated, determ ned by,
and essential to the judgnent in [the] forner action.”'™ W are
convinced that wunder this rule, the district court properly
accorded preclusive effect to Lange 1's holding that the Gty’'s
aut hori zation of House-Carlson Drive, standing alone, did not

breach the Agreenent. After all, the Whitakers thensel ves put that

gquestion before the Lange | court by expressly arguing that “‘[t]he

City’'s decision to abandon a contract . . . is arbitrary and

capricious.’”' Having framed the issue this way, the Witakers
invited the Lange | court’s holding: Despite the City's

aut hori zati on of House-Carlson Drive, “no breach of [the Cty’s]

obligati ons [under the Agreenent] has occurred.”?'’

In the context of this case, it is irrelevant that in Lange
this dispositive question arose within the confines of the limted
review authorized by Mssissippi’s bill of exceptions process
rather than in a full-bl own breach-of-contract action. Like purely
| egal issues that arisein atraditional comon | aw contract action

——the judicial resolution of which would undisputedly be issue

15 Dunaway v. WH. Hopper & Assocs., 422 So. 2d 749, 751 (M ss.
1982); see also Raju v. Rhodes, 7 F.3d 1210, 1215 (5th Gr. 1993).

16 Enphasi s added.
7 Lange |, 832 So. 2d at 1240 (enphasis added).
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precl usi ve under M ssissippi | awt® —questions of lawin a bill of
exceptions action are resolved by the court de novo.?® And here,
the Lange | court faced only questions of law. (1) Whether the term
“public road” is anbiguous, ? which the court had to have deci ded
it is not,? and (2) the application of this unanbi guous contract
termto the undisputed facts of this case.? There is therefore no
reason to conclude that the bill of exceptions context of Lange |
i npinged on or otherwise restricted that court’s resolution of
these purely | egal questions. Thus, it is avirtual certainty that
M ssissippi courts would grant issue preclusive effect to the

Lange | court’s de novo resolution of these questions.

8 See Harris v. Bd. of Trs. of State Insts. of Higher
Learning, 731 So. 2d 588, 590 (M ss. 1999) (recognizing that the
doctrine of issue preclusion applies to contract actions if all
el enrents are net).

19 See Hi nds County Bd. of Supervisors v. Leqggette, 833 So. 2d
586, 590 (Mss. Ct. App. 2002).

20 See Neider v. Franklin, 844 So. 2d 433, 436 (Mss. 2003).

2L Al though the Lange | court did not explicitly rule that the
term “public road” is unanbi guous, the court nmust have found that
it was. Had the Lange | court viewed the term “public road” as
anbi guous, it would have had to conplete the interim analytica
step associated with an anbi guous contract term —an anal ysis of
extrinsic evidence pertaining to the ternis neaning. See Neider,
844 So. 2d at 436. But the court did not; instead, it ignored any
extrinsic evidence and enforced the Agreenent as witten. See Lange
I, 832 So. 2d at 1239-41. Under M ssissippi law, such an
anal ytical process is associated wth unanbi guous contract terns;
the Lange | court therefore nust have viewed “public road” as such
aterm

22 See Cark v. State FarmMut. Auto. Ins. Co., 725 So. 2d 779,
781 (M ss. 1998).
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2. The Wi t akers Wai ved the Argunent that Finding Lange | To
Be | ssue Precl usive Wwuld Viol ate the Due Process C ause

In their opening brief, reply brief, and supplenental l|etter
brief, the Witakers never advanced to us any reason to question
the constitutional adequacy of the Lange | proceedings. |[nstead,
t he Wi t akers i npugned t he non-j udicial process afforded to themby
the Gty prior to its voting to authorize construction of House-
Carlson Drive. The sufficiency of that process, however, is
not before us today; in this issue preclusion analysis under the
Full Faith and Credit Act, we are concerned only with the adequacy

of the process afforded the Wiitakers in the state courts.?® The

Wi t akers have therefore waived any argunent that our according
precl usive effect to Lange | would violate Due Process.? W shall
assune that the process was adequate; and, because M ssissippi |aw
requi res accordi ng preclusive effect to Lange I’'s holding that the
City's authorization of House-Carlson Drive did not breach the
Agreenent, we affirmthe district court’s grant of summary j udgnment

to the City on the Whitakers' House-Carlson Drive clains.?

23 See Krener, 456 U.S. at 485.

24 See Commt’ n Wirkers of Am v. Ector County Hosp. Dist., 392
F.3d 733, 748 (5th Cr. 2004); see also FED. R Aprp. P. 28(a)(9) (A
(stating that appellant’s brief mnust contain “appellant’s
contentions and the reasons for them wth citations to the
authorities and parts of the record on which the appellant
relies”).

2> The Wi takers al so argue that Lange | should not preclude
relitigation in this case because they were forced to bring their
breach of contract claimthrough M ssissippi’s bill of exceptions
process. For two reasons, though, this argunent is neritless.
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C. The Wi taker Road Taking Caim Ripeness
The district court resol ved the Whitaker Road Taki ng clai mon
the ground that federal litigation of the claimis prohibited by

t he Rooker/ Fel dman doctri ne. W need not address Rooker/Fel dman’ s

effect on this case, however, because the Wiitaker Road taking
claimis not yet ripe for federal adjudication. Consequently, the
federal courts do not have subject matter jurisdictionto entertain

this claim

Under the Takings Cause, a taking does not occur — and
thus, a taking claim is not ripe — “until (1) the relevant
governnental unit has reached a final decision as to what wll be

First, the Witakers’ assertion is sinply wong: They were not
“forced” to bring their breach of contract claimthrough the bil
of exceptions process. Under M ssi ssi ppi | aw, when a
muni cipality’s legislative action allegedly breaches a contract to
which the nmunicipality is a party, the aggrieved party may eschew
the bill of exceptions process and bring a comon |aw contract
action against the nunicipality. Cf. Bd. of Trs. of States Insts.
of Higher Learning v. Brewer, 732 So. 2d 934, 936-37 (M ss. 1999)
(permtting a breach of contract claim to be brought against a
state adm nistrative agency outside of the limted admnistrative
review process); cf. GQulfside Casino P ship v. Mss. State Port
Aut h., 757 So. 2d 250, 255 (M ss. 2000). Second, as nmade cl ear by
the Suprene Court’s recent decision in San Renpo Hotel, L.P. v. Gty
and County of San Francisco, California, even if the Witakers
were forced to litigate the heart of their taking claimin state
court, that is not a reason to find that the Lange | decision is
non- precl usi ve:

As [the Suprenme Court has] repeatedly held, . . . issues

actually decided in valid state-court judgnents may wel |

deprive plaintiffs of the ‘right’ to have their federa

clainms relitigated in federal court. This is so even

when the plaintiff would have preferred not to litigate

in state court, but was required to do so by statute or

prudential rules.
125 S. C. 2491, 2504 (2005) (citations omtted); see also id. at
2507.
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done wth the property and (2) the plaintiff has sought

conpensation through whatever adequate procedures the state

provides.”?® The first ripeness prong was obviously satisfied: By
bui | di ng Whitaker Road as it did, the relevant governnental unit —
the Gty —rendered a final decision regarding the Witakers’

asserted property interest. But it is equally obvious that the
second prong has not been satisfied: The Wiitakers have yet to seek
conpensation through M ssissippi’s procedures for this alleged
taking.?” The only takings claim for which the Whitakers have
sought conpensation through state procedures —and thus the only
takings claimin this case that is ripe —is the House-Carl son
Drive taking claim?® As the Witaker Road Taking claimis prem sed
on an all eged breach of the Agreenent that is wholly separate and

distinct from the breach alleged to underlie the House-Carl son

26 Sandy Creek Investors, Ltd. v. Cty of Jonestown, Texas, 325
F.3d 623, 626 (5th G r. 2003) (enphasis added); see also WIllianson
County Req’'|l Planning Commn v. Hamlton Bank, 473 U. S. 172, 195-96
(1985).

27 The Whitakers have admtted that M ssissippi’s procedures
are “adequate.” In their brief to us, the Witakers discuss
M ssi ssippi’s recognition of clains for i nverse condemati on —t he
procedure by which “a | and owner recovers just conpensation for a
taking of his property when condemati on proceedi ngs have not been
instituted.” Alternatively, the Whitakers could file atraditional
breach of contract action against the Gty, seeking as damages the
val ue of the | and they deeded to the City and for which they claim
to have not been conpensat ed.

28 The Wiitakers’ filing of a bill of exceptions to challenge
the City's authorization of House-Carlson Drive and their
subsequent litigation of that chall enge up the M ssissippi judicial
systemrendered that claimripe.

13



Drive claim however, the Witaker Road Taking claim alleges a

conpletely different taking of the Witakers’ land. The ripening

of the House-Carlson Drive taking claim therefore, did not ripen
the Wiitaker Road Taking claim Consequently, we vacate the
district court’s grant of summary judgnent to the Cty on the
Wit aker Road Taking claim and dismss it for |ack of subject
matter jurisdiction. Qur judgnent is rendered w thout prejudice,
however, to the Witakers’ right to seek conpensation through
M ssi ssippi’s adequate procedures for this purported taking.
[11. CONCLUSI ON

We affirmthe district court’s grant of summary judgnent to
the Gty on the Whitakers’ House-Carlson Drive clainms. W vacate
the district court’s grant of summary judgnment to the Gty on the
Wi t aker Road Taking claim however, and dismss this claim for
| ack of subject matter jurisdiction, albeit we do so wthout
prejudice to the Wiitakers’ entitlenment to seek conpensation
t hrough M ssi ssippi’s procedures.

AFFI RVED i n part; VACATED and DI SM SSED wi t hout prejudice in part.
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